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(i) 

 

INTRODUCTORY LETTER 

 

Dear Learner, 

We welcome your decision for selecting the option, Public International Law-I. 

The course content of the option is technical in nature. At the same time it; is interesting as 
much. It can be viewed from two different yet inter-related perspectives, i.e. theoretical and practical. 
Our attempt is to grasp theoretical issues in such a manner as to relate these to practical aspects. 
These practical aspects are supported by latest judicial pronouncements. 

You would be glad to know that we are writing these lessons in self-Learning; Mode (SLM). SLM 
is learner - friendly as it makes learning simpler, personalized and quicker. Each lesson begins with a 
list of its contents. Likewise objectives of every lesson have been spelt out separately. This would 
enable you to get an overview of what you are going to learn in the course material. 

As a part of SLM we are enclosing the University Syllabus of the option. Model response sheet 
is also attached at the end. This would enable you to practise attempting questions in this paper. 

We believe that you will enjoy the reading and learning experience, based on SLM. The 
Syllabus and sample question paper is added as ready reckoner. 

 
 

 
Yours Sincerely, 

Prof. (Dr.) Swarnjit Kaur 



(ii) 

SYLLABUS 

Option (g) : PUBLIC INTERNATIONAL LAW-I 

INSTRUCTIONS FOR THE PAPER-SETTERS AND CANDIDATES : 

(i) The theory question paper will be of 80 marks and 20 marks will be for internal assessment. 

(ii) For private candidates, who have not been assessed earlier for internal assessment, the marks 

secured by them in theory paper will proportionately be increased to maximum marks of the 

paper in lieu of internal assessment. 

The paper setter must put note (ii) in the question paper. 

The syllabus has been divided into four units. 

There shall be 9 questions in all. The first question is compulsory and shall be short answer type 

containing 15 short questions spread over the whole syllabus to be answered in about 25 to 30 words 

each. The candidates are required to attempt any 10 short answer type questions carrying 20 marks i.e. 

2 marks for each. Rest of the paper shall contain 4 units. Each unit shall have two questions, and the 

candidates shall be given internal choice of attempting one question from each Unit – 4 in all. Each 

question will carry 15 marks. 

Objectives : This paper introduces the students to the fundamentals and various other aspects of 

Public International Law. 

Unit-I : Introducing International Law 

Definition, basis and nature. 

Distinction between Private International Law and Public International Law. 

Sources. 

Subjects of International Law – States, Individual and the International Institutions. 

Relation of International Law to Municipal Law. 

 

Unit-II : Law of Peace 

Intervention. 

Recognition – Theories, Modes and Consequences. 

State Responsibility. 

State Succession. 

Unit-III : Force and International Law 

Disputes : 

Settlement by peaceful means. 

Settlement through the agencies – U.N. and the International Court of Justice. 



 
 

 
War : 

 
 

Settlement through means of short of war. 

(iii)  

General Laws of Warfare (Land, Maritime and Air) 

Geneva Conventions. 

War Crimes. 

Neutrality 

Blockade, Contraband and Prize Courts. 

Unit-IV : International Transactions 

Diplomatic Agents. 

Consuls. 

Treaties. 

Books 
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3. Clapham, Andrew (2012), Brierly’s Law of Nations : An Introduction to the Role of 

InternationalLaw in International Relations. Oxford University Press, USA. 

4. Crawford, James (2013), Brownlie’s Principles of Public International Law. Oxford 

UniversityPress, USA. 

5. Crawford, James and Koskenniemi, Martti (2012), The Cambridge Companion to 

InternationalLaw (Cambridge Companions to Law). Oxford University Press, USA. 
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Journals 

• American Journal of International Law (AJIL), American Society of International Law, 1907. 

• Brooklyn Journal of International Law 



(iv) (iv) 

• European Journal of International Law (EJIL) : European University Institute, 1990. 

• Indian Journal of International Law : Indian Society of International Law, 1960. 

• International and Comparative Law Quarterly (ICLQ), British Institute of International and 

Comparative Law, 1952. 

• Journal de droit international (Clunet): founded by Edouard Clunet in 1874; now published by 

Lexis Nexis. 

• Recueil des Cours / Collected Courses, Hague Academy of International Law, 1923. 

• Zeitschrift für ausländisches öffentliches Recht und Völkerrecht, or Heidelberg Journal of 

International Law, (ZaoRV / HJIL): Max Planck Inst. for Comparative Public Law and 

International Law, 1929. 

Key websites 

Listed below are a few key websites of the American Society of International Law: 

• Electronic Resource Guide (ERG): the American Society of International Law’s guide to 

international law resources on the web, arranged in subject-based chapters. 

• Eagle-i : gateway to law websites, including international law sites, provided by IALS Library 

• Electronic Information System for International Law (EISIL) : gateway to international law 

websites, provided by the American Society of International Law. 

• International Law Commission (ILC): this UN body develops and codifies international law; its 

website provides ILC publications from 1949 onwards, and a research guide. 

• Researching Public International Law: substantial, detailed research guide by Kent McKeever, 

Director of the Arthur W. Diamond Law Library at Columbia University in the US (last updated 

2006). 

• UN International Law page: information, resources and links relating to the UN’s work in the field 

of international law 

• UN Treaty Collection: free access to the UN Treaty Series, League of Nations Treaty Series and 

related information. 

• United Nations Documents: gateway to the documentation of the UN General Assembly, 

Security Council, Secretariat and other UN bodies. (See also the IALS UN Research Guide.) 

• World LII Internaational Law Library: free collection of treaties, international court decisions, 

journals and other international law materials. 

Oxford’s unrivalled reference works available online 

Oxford Scholarly Authorities on International Law 

Online 

Access the product: http://opil.ouplaw.com/home/OSAIL 

Virginia Journal of International Law 
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Lesson – 1 

 

DEFINITION, BASIS AND NATURE OF 

PUBLIC INTERNATIONAL LAW 

 
Structure 

Objectives 

Introduction 

Definition 

Nature of International Law 

Basis of Public International Law 

Summary 

References 

Further Readings 

Model Questions 

Objectives 

This lesson would enable you to 

• learn that over a period of time definition of Public International law has become wider. 

• analyse the distinction between public and private international law. 

• know whether international law can be treated as law or not. 

• understand what actually forms the basis of international law - The naturalists version of it being 

the body at rules that nature dictates to human reason; the positivists notion of it being based on 

consent/free will of states or the eclectic view of international law that it emanates from nature 

as well as voluntary law. 

Introduction 

The great principles of the Rule of Law were well known much earlier than when the great 

constitutional philosopher Professor A.V. Dicey, gave his constitutional interpretation of this 

doctrine. The emphasis of Aristotle’s works and also of the works of later writers has been on one 

foundation, that the concept of the rule of law was applicable not only to govern the relationship 

between the individual and the state but also to the conduct of relationship between the sovereign 

states. Therefore the challenge before the statesmen of our generation lies clearly in the urgent need of 

estabsiishing the rule of law between nations upon firmer foundations. It is a challenge directed, indeed, 

not only to those in positions of political authority, but to the public at large in every country, for the task 

of building an affective Rule of Law between nations has now become the one in which every citizen 

must have a concern. As such, that part of the rule of law which seeks to govern the relationship 

between the sovereign states has assumed an important role in the running of world polity especially 

among the liberal democracies although the known authoritarian states have also increasingly and 

willingly consented to come under the ambit of these rules of law which govern relationship among the 

sovereign states. It is obvious that the broad questions that concern the making of a world of law and 
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order is not an act of imagination. For we have to be dealing with a community of states that have 

diverse historical backgrounds, states that have developed, their own national unity under widely 

varying conditions, states that confront one another with different interpretations of what constitute their 

national welfare in relation to the general welfare of the community as a whole. It is in this background, 

as has been observed by Fenwick, that “the effort to coordinate national policies are traditions and 

ideologies which on occasion manifest themselves in acutely conflicting ways, at times to the points of 

attacking fundamental conception of a law of the nations is to be understood. 

The development of international law can be traced during various periods of world history. Its 

significant development can be noticed during the ancient times, the oriental state of India and China, 

the Greek city states, the Roman city states; the Holy Roman Empire, the influence of the Church and 

during recent times to the outbreak of world wars and the establishment of various international 

organizations and agencies. However, any detailed discussion on historical development of 

international law would be far beyond the scope of this brief attempt to know the definition and scope of 

international law as it exists in its present form. 

Definition of International Law 

Any attempt to know and study international law will depend on our knowing as to “What is the 

juridical nature of this system of law which purports to govern the relations of states ?   How closely 

does it correspond to the conception of law as it has developed within the boundaries of the individual 

states ?”2 The answer to the above question would depend on our knowing as to what is international 

law, what does it contain and what is its jurisdiction and scope ? Above all what is the force behind it ? 

There are many such questions which require our attention. However, we have to know the proper 

definition before we make any further attempt to know the various questions involving the 

understanding of international law. 

The expression International Law is used interchangeably with the term ‘Law of Nations’. It was 

in 1789 that Bentham coined the former expression. Prior to that it was known as law of nations there 

are two main groups of definitions that have been offered in explaining the rules of international law— 

one by the older writers and the other by the modern writers. The older writers, while offering their 

explanation, have held strictly to the rules of obligation between states as such and defined 

international law in terms of the sources from which they believed the law to be derived, from i.e. 

reason, justice and custom. On the other hand, the modern writers tend to include the wider range of 

rules actually in force if not of legal obligation, operating on the basis of mutual cooperation rather than 

of rigid obligation. In this connection a comparison can be offered by including two definitions from each 

section. Definitions by Wheaton and Henery Maine from the older writers and Mc Dongal and Jenks 

from the modern section have been incorporated. However, we will also include some of the definition 

that have been offered by the modern writers as well. 

Wheaton has described “international law as understood among civilized nation, may be defined 

as Consisting of those rules of conduct which reason deduces, as consonant to justice, from the nature 

of the society existing among independent nations, with such definition and modification as may be 

established by general consent.”3 Sir Henry Maine’s works are considered to be the British contribution 

towards the study of jurisprudence. He has defined international law as “The Law of Nations is a 

complex system composed of various ingredients; it consists of general principles of right and justice, 

equally suited to the conduct of individuals in a state of natural equity and to the relations and conduct 

of the nations, of a collection of usages, customs and opinions, the growth of civilization and 

commerce, and a code of positive law.”4 On the other hand, the modernist have taken a wider view of 
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defining international law. For example, Mc Dougal has observed that “international law may be 

regarded not as mere rules but the effective operation of international organizations and their 

subordinate agencies.”5 Similarly, Jenks has described in the traditional manner as “the law governing 

the mutual relations, and in particular delimiting the jurisdiction of states. The law governing the 

relations between states is one, but only one, major division of the contemporary law.”6 Oppenheim is 

of the opinion, “the law of Nations International law is the name for the body of customary and treaty 

rules which are considered legally binding by the states in their intercourse with each other.”7 

This definition cannot be considered adequate as it is open to serious reservations on the following 

grounds :- 

(a) This definition takes in to account the relations of states only. But presently, international 

organization and institutions are also regarded as subjects of international law. They have been 

given rights and duties under international law. 

(b) International law also provides certain rights and duties to individuals. It has been particularly so 

after the establishment of the U.N.O. However, the above definition has excluded them 

altogether. 

(c) Certain activities of the multinational corporations are also regulated by the branch of law. 

(d) The above definition has limited the source of international law only to customs and treaties. In 

modern times, the sources cover a very wide range as defined in Article 38 of the statute of the 

International Court of Justice. 

(e) This definition projects international law as being static. However, in modern times, the 

international law has become dynamic and living law. Its rules and contents are open to change 

with the passage of time. 

Keeping in view the above criticism, the editors of Ninth edition took pains to expand the 

definition by stating that “international law is the body of rules which are legally binding on states in their 

intercourse with each other. These rules are primarily those which govern the relations of states, but 

the states are not the only subjects of international law. International organizations and to some extent, 

also individuals may be subjects of rights conferred and duties imposed by International law.” 

There are some more definitions which go as the traditional definitions of international law as a 

system composed solely of rules governing the relations between states only. One such definition has 

been offered by Starke. He has observed that “international law may be defined as that body of law 

which is composed for its greater part of the principles and rules of conduct which states feel 

themselves bound to observe, and therefore do commonly observe in their relations with each other, 

and which include also:- 

(a) The rules of law relating to the functioning of international institutions or organizations their 

relations with each other, and their relation with states and individuals, and 

(b) Certain rules of law relating to individuals and non-state entities so far as the rights or duties of 

such individuals and non state entities are the concern of the international community. 

Another definition which covers a wider aspect has been quoted by Whiteman in Digest of 

International Law, and attributed to Phleger, who has been Legal Advisor to the U.S. States 

Department. Phleger has observed that “international law has been defined as those rules for 

international conduct which have met general acceptance among the community of nations. It reflects 

and records accommodations which, over centuries, states have found it in their interest to make. It 

rests upon the common consent of civilized communities”8. A brief summing up of a reasonable 
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Self Assessment Questions (Answer in Yes or No) 

1. Bentham coined the expression Law of Nations (Yes/No) 

 
 

 
2. The ninth edition of Oppenheim’s book widened the definition of international law (Yes/No) 

definition of international law would mean that in present day situation, the rules of international law 

cover a wide range of legal political, social and economic aspects of relationship between sovereign 

states. It can also be said that international law provides a system of rules governing the conduct of 

interstate relations. International law can also offer an answer to the majority of international disputes, 

though in some case the dispute may not be susceptible to settlement by the application of legal rules. 

This is what happened in dispute between India and Portugal over Goa. Wherein the major issue was 

not the validity of Portugal’s Legal title, but whether it was politically acceptable. It is in such instances 

that one is compelled to agree with Greig that it is this interaction of the political with the legal which 

must be kept in mind”9 throughout any study of international law. 

But the distinction between the two is getting reduced because certain rules of Private 

International Law reduced because certain rules of Private International Law have become the rules of 

International Law by conclusion of treaties. 

Public International Law and Private International Law : 

Though International law and public International law are identical expressions, some is not the 

case with private International law and public International law is a law of different states and deals with 

such matters between individuals as fall at the same time under the jurisdiction of two or more different 

states. 

Public International Law primarily deals with states but private International law deals primarily 

with individuals of two states. 

The rules of private international law are part of the internal law of the state concerned, but 

same is not true of public international law, while private international law is enacted mainly thorught 

legislature of different states, public international law evolves through the consent of the states by 

means of customs and treaties. 

But the distinction between the two is getting reduced because certain rules of private 

international law have become the rules of international law by conclusion of treaties. 

 
Nature of International Law 

There has been much theoretical controversy that has been waged over the nature and basis of 

international law. Various theories on nature and basis of international law have been offered. But the 

fact remains that “the basis of international law is the simple fact of the interdependence of states. In 

their formal relation states are the persons governed by international law, the subjects who adhere to 

the rights and duties that constitute the body of the law.”10 However, this statement does not mean that 

other theories do not merit any mention. One theory which has enjoyed wide acceptance is that 

international law is not true law, but a code of rules of conduct of moral force only. The great English 
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Jurist Austin, has been the foremost supporter of this theory and it is further supported by Hobbes, 

Pufenderf and Bentham. Without going into details of Austin’s theory of general law, it must be admitted 

that his views on international law were influenced by theory on law which considered law to be edicts 

issued from a determinate sovereign legislative authority. Applying this general theory to international 

law, as there is no visible authority with legislature powers or indeed with any determinate power over 

the society of states. Austin concluded that international law was not true law but “positive international 

morality” only. He further described it as consisting of “opinions or sentiments current among nations 

generally”. 

However, Austin’s views on international law are questionable on the following grounds:-11 

A. Modern historical jurisprudence has discounted the force of his general theory of law. It is well 

known that there is being observed a system of law among communities without a formal 

legislature authority. It is also a fact that such law did not, in any way, differ in its binding 

operation from the law of any state with a true legislature authority. 

B. There is hardly any difference of opinion that Austin’s views were right for his time but cannot be 

described as true of present day international law. During the last century we have witnessed a 

great body of international legislation which has come into existence as a result of law making 

treaties and conventions and the proportions of customary rules of international law has 

correspondingly diminished. Even if it be true that there is no determinate sovereign legislature 

authority in the international field, the procedure for formulating these rules of international 

legislation by means of international conferences or through existing international organs is 

practically as settled if not as efficient, as any state legislature procedure. 

C. In present circumstances, question of international law are always treated as legal questions by 

those who conduct international business on behalf of their states. The situation has been best 

described by Sir Frederick Pollock. He observed, that “if international law were only a kind of 

morality, the framers of state papers concerning foreign policy world throw all their strength on 

moral arguments. But as a matter of fact, this is not what they do. They appeal not to the 

general feeling of moral rightness, but to the precedents, to treaties, and to option of specialists. 

They assume the existence among statesmen and publicists of a series of legal as 

distinguished from moral obligation in the affairs of nations.”12 

D. Modern practice has confirmed that more and more sovereign states have come to recognise 

that the international law has the same force as their own national law. Some of the states have 

given this fact a constitutional recognition as well. For instance, the constitution of the USA, 

says that treaties are “the supreme law of the land”. (Article VI, 5. 2). This has also been 

confirmed by various judicial pronoucements. In one case, Chief justice Marshall declared that 

an Act of Congress “ought never to be construed to violate the law of nations if any other 

possible construction remains.”13 

In other case Justice Gray observed that “international law is part of our law, and must be 

ascertained and administered by the courts of justice of appropriate jurisdiction as often as questions of 

right depending upon it are duly presented for their deterimination”14. 

The courts in Britain and other liberal democratic polities have also held the similar view and 

those in the former Communist Block are following the suit. Furthermore, it is now an established fact 

that the legally binding force of international law has been asserted. Besides these basic points, 

Austin’s views on International law have come under severe criticism from well known modern authors 
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such as Professor Hart. He has observed “this concept (Austin’s) plainly approximates closer to penal 

status enacted by the legislative of a modern state than to any other variety of law “16. 

J. L. Briefly has also criticised Austin’s concept of law. In his words, “unless we distort the facts 

so as to fit them into the definition it cannot account for existence of the English common law.”17 

In short, the following arguments can be forwarded, to further the support base of International 

law as being a true law and not as a vanishing point of jurisprudence :- 

1. The term can not be limited to rules of conduct enacted by a sovereign authority. Sir Henry 

Maine conducted research on historical jurisprudence and firmly established that in primitive 

society there was no sovereign political authority and yet there were laws. 

2. Austin’s concept of law fails to account for the customary rules of international law. If we accept 

Austin’s definition of law, the common law of England will loose its legal validity. 

3. As we observe, customary rules of International law are being replaced by law making treaties 

and conventions. The rules laid down by such treaties are binding although they do not emanate 

from a sovereign political authority. 

4. As mentioned earlier, when international questions arise states do not rely upon moral 

arguments but rely upon treaties precedents and opinion of specialists. 

5. States do not deny the existence of International Law. On the contrary they interpret 

international law to justify their actions. 

6. As has been stated above, states like U.S.A. and U.K. treat International law as part of their own 

law. Justice Gray’s judgement in Paquete Vs. Habanna has already been referred to above. 

7. As per statute of the International Court Justice, the court has to decide disputes as are 

submitted to it in accordance with International law. 

8. International Conferences and conventions also treat international law as law in its true sense. 

9. The U.N.O. is based on the true legality of International law. 

10. International law does not completely lack the sanction in law. 

11. It is worng to dismiss international law as a true branch of law as it is commonly stated that it is 

more violated than observed. Even the Municipal or National law is commonly violated. 

12.  Lastly, the judgements of the International Court of justice are binding on member states. 

Article 94 of the charter of the U.N.O. is very clear in this regard. 

On the basis of above arguments, it may be concluded that International law is really law. 

However, it has to be admitted that it lacks the force which the Municipal law has because it operates in 

a decentralised political system. Starke has described it to be a weak law. But despite its weakness, the 

legal character of international law can not be denied. It can not be compared with the Municipal law. 

International law, within its limited sphere, is as good a law as any other branch of law. Various weak 

points of International law can be met by achieving a better understanding and respect for international 

law by sovereign states. 

Basis of International Law 

After having arrived at the conclusion that International law is law in the true sense of term, it is 

now desirable to see as to what is the true basis of International law. Once again there is a difference of 

opinion in this regard as well. This difference of opinion among the jurists has led to the emergence of 

various theories. With regard to the basis of International law, however, these theories have been 

considered important and deserve a mention. While referring to the basis of International law, these 

theories are :- . 
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1. Naturalist Theory 

2. Positivists Theory 

3. Ecclectic Theory 

1. Naturalist Theory :- Most of the jurists of Sixteenth and Seventeeth centuries were of the 

view that International law is based on the law of nature. These jurists, prominent among them being 

Grotius, Pufendorf   and Vattel, are of the view that International law is a part of the law of nature. In 

their view states follow International law, because it is part of the law of nature. At first, the “law of 

nature”, had semi theological associations, but Grotius to some extent secularised the concept and as 

his followers later applied it as an ideal law founded on the nature of man as a reasonable being, the 

body of rules which nature dictates to human reason. It has been further observed that “states 

submitted to International law because their relations were regulated by higher law—the law of nature, 

of which international law was but a part. Starke has further referred to Vattel’s Droit des Gens (1758) 

to show that Vattel’s views in this connection led him to hold that the assumption that one or more 

states could overview and control the conduct of another state would be contrary to the law of nature. 

However, the general objection to the theories based on the “law of nature” is that each theorist uses it 

as a metaphor for some more concrete conception such as reason, justice, utility, the general interests 

of international community necessity, or religious dictates. This leads to a great deal of confusion, 

particularly as these interpretations of the “law of nature” may differ so widely. 

This theory still survives but in much less dogmatic form Kelson has observed that “The theory 

of natural law which was dominant throughout the 17th and 18th centuries, after relapsing during the 

19th has again in the 20th re-entered the foreground of special and legal philosophy, in company with 

religious and metaphysical speculations”20. However, it has to be admitted that the law of nature has 

greatly influenced the growth of International Law. There appears to be truth in saying that International 

law developed in initial stage on the basis that its rules were derived from the law of nature. Moreover, 

as Starke has observed “because of its rational and idealistic character, the conception of the law of 

nature has had a tremendous influence - a beneficent influence — on the development of international 

law. If it has lacked precision, if it has tended to be a subjective rather than an objective doctrine, it has 

atleast generated respect for international law, and provided and still provides moral and ethical 

foundations that are not to be despised”21. In the process, one may rightly tend to ignore the weakness 

of this theory that it has remained aloof from the realities of international intercourse, lack of emphasis 

on actual practice followed by states in their mutual relations, although the majority of rules of 

international law originally sprang from this practice. 

2. Positivists Theory:- The theory known as ‘positivism’ commands a wide support, and has 

been adopted by a number of influential writers. According to supporters of this theory, only those 

principles may be deemed as law which have been adopted with the consent of the states. The rules of 

law are binding upon states therefore emanate from their own free will. It means that law enacted by 

appropriate legislature authority is binding. In their view, treaties and customs are the main source of 

international law. The main supporter of this theory has been Bynker-Shoek. The positivists hold that 

the rules of international law are in final analysis of the same character as positive municipal law. In as 

much as they also issue from the will of the state. They believe that international law can in logic be 

reduced to a system of rules depending for their validity only on the fact that states have consented to 

them. Positivism begins from certain premises, that the state is a metaphysical reality with a value and 

significance of its own, and that endowed with such reality the state may also be regarded as having a 

will. This idea is mainly attributed to the great German philosopher Hegel whose writings on the subject 
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conceded that complete sovereignty and authority can be attributed to state will. However, the 

outstanding positivist has been the Italian jurist, Anzilotti. His main thesis on the subject was that, the 

binding force of international law can be treated back to one supreme, fundamental principle or norm, 

the principle that agreements between states are to be respected. This principle is better known in legal 

terms as pacta sunt servanda. He further holds that just as in case of treaties customary rules are 

based on the consent of states and there is an implied agreement. However, the main defect of this 

analysis is that the norm a pacta sunt servanda is only partially an explanation of the binding force of 

international law. His views that customary rules are binding force on states by virtue of an implied 

pactum (treaty) is no more convincing than the tacit consent arguments of their positivists. This theory 

further suffers from some serious defects : 

1. The notion that the state will is purely metaphysical, and is used to express the fact that 

international law is binding on the state, does not explain the fact. 

2. It is difficult to reconcile facts with a consensual theory of international law. In case of customary 

rules, there may be instances where it is quite impossible to find out consent by states to the 

binding effects of these rules. Moreover, the consensual theory breaks down in the crucial case 

of a new state admitted into the family of nations, as, for example those African states, emerged 

since 1957 by way of ‘decolonization’22. Such a new state is bound by international law from the 

date of its emancipation without an express act of consent. The reality is that other states look 

at new state to comply with the whole body of established international law. In this connection, 

the American and British positions have been clearly stated by Moore’s Digest of International 

law and Professor H.A. Smith.”23. 

3. It is never necessary in practice while invoking a particular rule of international law against a 

particular state to show that state has assented to it diplomatically. The test applied is whether 

the rule is one generally recognized by the society of states. As one writer has observed that it 

is enough to show that the general consensus of opinion within the limits of European 

civilization is in favour of the rule’24. 

4. There are concrete examples today of treaty rules, particularly those laid down by ‘law making’ 

treaties having an incidence upon states without any form of consent expressed by or 

attributable to them. We can refer to paragraph 6 of articles 2 of the character of U.N.O. which 

provides that the U.N.O. is to ensure that non member states shall act in accordance with the 

principles of the charter so for as may be necessary for the maintenance of international peace 

and security.25 

There are many more objections to this theory. But inspite of its many weaknesses, positive 

theory has had one valuable influence on the science of international law. It has led to a more realistic 

outlook in works on international law, and to the elimination of much that was academic, sterile and 

doctrinal. 

3. Ecclectic Theory :- There is another theory to explain the basis of international law. The 

views taken by naturalists and positivists are extreme. The jurists belonging to ecclectic school have 

preferred to adopt a middle course. Scholars such as Vattel accepted the simultaneous existence of 

two tiers of law — one at natural level and another at the positive level. Thus, according to them, 

international law derive both from natural law as well as voluntary law. This view appears to be 

appropriate than taken by jurists naturalists and positive schools, and therefore it may be concluded 

that international law is based neither solely on the law of nature nor on the consent of the states. It is a 

mixture of both and that appears to be a correct position with regard to the basis of international law. 
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In an increasingly globalised world, experiencing an intensification of the international 

movement of people, property and capital, disputes with cross-border elements are ever more 

common. Private international law is thus a subject of increasing practical importance. Yet at the same 

time, the purpose and function of rules of private international law remain heavily contested, and it 

continues to invite its infamous old description as “one of the most baffling subjects of legal science”. 

Private International law should thus be viewed as embodying a principle of ‘tolerance of 

difference’, not in a paternalistic or permissive sense, but in the sense of respect between equals. It is 

no coincidence that the term ‘mutual recognition’ has also been adopted in the European Union to 

describe the obligations of respectful engagement between Member States. Recognition of a foreign 

law and its products is an acknowledgement of the value of both the foreign state and its people, an 

acceptance of the coexistence of states, and of the diversity of their values, in international society. 

Public International law concerns the structure and conduct of sovereign states, analogous 

entities, such as the Holy sea and intergovernmental organizations. To a lesser degree, international 

law also may affect multinational corporations and individuals, an impact increasingly evolving beyond 

domestic legal interpretation and enforcement. Public international law has increased in use and 

importance vastly over the twentieth century, due to the increase in global trade, environmental 

deterioration on a worldwide scale, awareness of human rights violations, rapid and vast increases in 

international transportation and a boom in global communications. 

Public International law should not be confused with “private international law”, which is 

concerned with the resolution of conflict of laws. In its most general sense, international law “consists of 

rules and principles of general application dealing with the conduct of states and of intergovernmental 

organizations and with their relations inter se, as well as with some of their relations with persons, 

whether natural or juridical.” 

Public International Law is broadly the law regulating the relationship between 

(a) Governmental entities (e.g. governments or government bodies) and other international 

bodies (e.g. the UN or the Commonwealth) and 

(b) Other entities (whether governmental, non-governmental, public or otherwise). 

This is truly international insofar as it will mainly be concerned with international treaties and 

their interpretation (so for example, the interpretation of a South African/UK treaty, UN sanctions, etc). 

Private International Law (also referred to as the Conflict of Laws) is broadly the law of a 

particular jurisdiction (e.g. English law or New York law) which regulates how a legal issue including a 

foreign element would be treated. Common examples include the recognition of marriages between 

nationals of different countries, or claims (whether tortious or contractual) between nationals of different 

countries. So for example, would a marriage carried out in Korea between a US national and a Russian 

national be recognised in Saudi Arabia? This would raise issues of Korean, US, Russian and Saudi 

law. 

Public International law (Jus gentium or Volkenreecht) is law regulating the relations between 

states and states and private persons. Examples are the wide of the national sea, and the South Polar 

region, do airplanes need permission to pass over a country etc. Conventions and treaties can be part 

of international public law. And regulations from the EU and EU constitutional law are as well. This is 

called supranational law. Private international law is the regulation of the relation between two private 

parties that have international aspects. What if two persons from different countries want to divorce: 

What law should be used and which judge should do the case (jurisdiction)? What if two persons have 

a car accident abroad. Nowadays much is ruled by conventions but still also by common law. 
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To recapitulate Public International law is different from the Private International law which is a 

law of different states and which concerns mainly such matters between individuals as fall at the same 

time under the jurisdiction of two or more different states. Rules of private international law have 

evolved to avoid the conflicts which arise due to conflicting rules of municipal or state laws of different 

countries .For example, to cite a famous English situation, when couples left England to be married in 

Scotland where the marriage laws were less stringent and question arose whether the validity of 

marriage should be determined by English law or by Scottish law. The English courts held that the laws 

of Scotland will apply. 

Public international Law Private international Law 

It applies to states, to some extent to individuals It applies to individuals of the states. 

It is not part of law of state It is part of domestic law of state. 

It applies uniformally to all states It changes from state to state. 

It evolves largely through the consent of states. It is enacted mainly through legislation of 

states. 

However in some exceptional cases rules of private international law may become rules of 

public international law when they are incorporated in the international treaties. 

Summary 

The principles of the doctrine of Rule of Law apply to international law also. This is so because 

rules governing relationship among sovereign states are not arbitrary. But it would be inappropriate to 

say that international law deals only with states. It is on this premise that the traditional definition of the 

subject of international law is inadequate. On the contrary, in addition to states international law deals 

with international organisation, individuals and non-state entities as well. 

Though public and private international are not identical yet distinction between the two can be 

reduced by conclusion of treaties between states. 

Despite its weakness in comparison to municipal law, international law cannot be denied its 

legal stature. 

As to the basis of international law it may be said that it is based both on natural as well as 

voluntary law. 
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1. What is the basis of International Law? 

2. What in your opinion forms the basis of International law? 
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Model Questions 

Objectives 

With the help of this lesson you shall 

 know what has contributed to the formation of international law or in other words what are 

sources of international law? 

 learn that unlike the municipal legal system. Sources of international law do not exist in definite 

forms. 

 find out that Article 38 of the statute of International Court of Justice though does not make a 

mention of word source as such but plays an important role in this regard. 

Introduction 

The word source may be interpreted in a variety of ways. However, the main purpose is to 

know the underlying reason how laws develop. Rules and norms of any legal system derive authority 

from their source. The sources articulate what the law is and where it can be found. In a developed 

municipal legal system, sources may be readily identifiable in the form, for example, of parliamentary 

legislation and judicial decisions. However, on the international plane no such source is identifiable in 

definite terms. Further more, the international legal system does not, unlike the majority of municipal 

legal systems, possess a written constitution. There is no international constitution identifying the 

principal organs of government, investing them with authority and defining the scope of their power and 

the procedures by which such power may be executed. In the absence of such law giving sources, how 

is the legal quality of rules of international law assessed? 

An answer to this question can be found in provision of article 38 of the statute of the 

International Court of justice, which however, does not mention word source but rather spells out how 
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the court is to the disputes which may come before it for settlement. The Statute provides that the court 

is to apply : 

(a) “International conventions, whether general or particular, establishing rules expressly 

recognised by the contesting states; 

(b) International custom, as evidence of a general practice accepted as law; 

(c) The general principles of law recognised by civilized states; 

(d) Subject to the provision of article 59, judicial decision and teaching of the most highly 

qualified publicists of the various nations, as subsidiary means for the determination of 

roles of law”. 

In this connection, it is desirable to mention here that sources may be characterised as formal or 

material. Briefly formal sources constitute what the law is, whereas material sources’ only identify 

where the law may be found. Hence, the above mentioned article 38 (I) (d) (judicial decisions and 

juristic teachings) are material sources It will be going too far to describe article 38 as source of 

International law as it is in the form of a general direction to the Court/Nevertheless, inspite of the 

absence of the term sources, article 38 Is regarded as an authoritative statement on the sources of 

international law. It has spelled out certain definite categories of “sources or international law. But this 

article does not inhibit the emergence of new or additional sources to serve the needs of international 

community if the costing sources are not adequate to deal with the situation. As such the sources of 

international law can be categorised as under:- 

1. Customs. 

2. Treaties. 

3. Judicial decisions 

4. Juristic works 

5. Decisions of International institutions and International Conferences. 

Customs 

In any society rules of acceptable behaviour develop at any early stage and the international 

community was no exception. States in their relation with each other did, for whatever motive, what 

they wanted to do rather than what they agreed to do. However, with increasing contact between the 

states, certain norms of behaviour crystallised into rules of customary international law. As such, 

custom has exercised an influencial role in the formation of international law. 

Until recently, international law consisted for the most pan of customary rules. These rules had 

generally evolved after a long historical process culminating in their recognition by international 

community. However, “the preponderance of traditional customary rules was diminished as a result of 

the large number of ‘law making’ treaties. Since the middle of last century, and most progressively 

decline in measure as the work of the international law commission in codifying and restating 

customary rules produces result in treaties such as the Vienna Convention of 18 April, 1961, of 24 April, 

1963, and of 22 May, 1969, on Diplomatic relations, consular relations and the Law of Treaties 

respectively:”2 However, in spite of this, the importance of customs can not be under rated. But a 

mention must be made of distinction between custom and usage before discussing custom as source of 

international law. The terms ‘custom’ and ‘usage’ are often used interchangeably. Strictly speaking, 

there is a clear technical distinction between the two. Usage represents the twilight stage of custom. 

Custom begins where usage ends. The close relationship between the two has been rightly described 

by Viner’s Abridgement when it says that a custom in international law is such a usage as both 
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obtained the force of law”3. Hence, custom in international law is a practice followed by the concerned 

because they feel legally obliged to behave in such a way. Customary rules crystallise from usages or 

practices which have evolved in three sets of circumstances. 

a. Diplomatic Relations Between States 

In this category, we can make a mention of acts or declarations by statesmen, opinion of legal 

advisors to state governments, bilateral treaties, press releases or official statements by government 

spokesmen may all constitute evidence of usage followed by states. In this regard, both conduct and 

statements are on the same footing. 

b. Practice of International Organs 

The practice of international organs, whether by conduct or declarations, may lead to the 

development of customary rules of international law concerning their status, or their powers and 

responsibilities. In this connection, we can refer to the advisory opinion of the Permanent Court of 

Justice holding that the International labour Organization had power to regulate internationally the 

conditions of labour or persons employed in agriculture. The opinion was mainly founded on the 

practices of the organization.4 Further in a noted advisory opinion, the International Court of Justice 

based its opinion that the United Nations had international legal personality, party On the practice of the 

United Nations in concluding conventions.5 

c. State Laws, Decision of State Courts and State Military or Administrative 
Practices. 

A concurrence, although not a mere parallelism, of state laws or of judicial decisions of state 

courts or state pactices may indicate so wide an adoption of similar rules in international law as to 

suggest the general recognition of a board principle of law. We may, in this connection, refer to the 

decision in the Scoria case by the Supreme Court of the United States of America. In this case, it was 

held that the rights and duties (under “rules of international law) must be determined by the new 

customary ruIes international law that had evolved through the wide spread adoption of the British 

regulations. Also, for evidence of state practice, it seems desirable to refer to, official books or 

documents, such as defence manuals, or the internal regulation of each state’s diplomatic and consular 

services. Comparison of these may indicate the existence of practice uniformly followed by all states. 

Here a reference can be made to some well known cases such as the Lotus case7 and West Rand 

Central Gold Mining Co. V. R8. In these cases it was laid down that the rule is of such a nature, and has 

been so widely and genrally accepted, that it can hardly be supposed that any civilised state. would 

repudiate it. This amounts to a test of general recognition by international society of states. This would 

attract a reference to the Statute of the International Court of Justice which directs the court to apply 

international custom as evidence of a general practice accepted as law. It is also found in art, 53 of the 

Vienna Convention of 1969 on the Law of Treaties 

Both national and international courts play an important role in the application of custom; It is 

usual that one of the parties to an international dispute may refer to same custom. In such cases it the 

duty of the court investigate whether or not the rule invoked before it is a validly established rule of 

international custom. By doing so, the court is supposed to examine all possible material in form of 

custom, treaty, dIplomatg correspondence, state practice and decision of state courts By doing so, the 

court, to put in words of Justice Cardoze, by its “imprimature” will attest the “jural quality” of the custom 

Jt recognition of customary rules has also been descnbed in the 1976 Manual of the International Court 

of Justice10. Similarly, by article 24 of its Statute of 1947, the International Law Commission of the 

United Nations was specifically directed to “consider ways and means for making the vidence of 
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customary international law more readily available”, and the commission subsequehtly reported to the 

General Assembly of the United Nations on the matter12. 

Treaties 

Treaties represent a second important material source of international law and their importance 

is ever increasing. Treaties represent the most tangible and most reliable method of identifying what 

has been agreed between states and can well be described as most important source of international 

law. There is hardly any doubt that both customary law and law made by treaty have equal authority in 

international law. However, as has been laid down in the Wimbledon case13, if both customary and 

treaty rule exist simultaneously on the issue in dispute, then the treaty provisions will take precedent. In 

simple words, unless the parties have expressed otherwise, a rule established by agreement 

supersedes a previous conflicting rule of customary international law. It is of general interest to mention 

here that the effect of any treaty leading to formatior of rules of international law will depend on the 

nature of the treaty concered. 

In this connection, as Starke14 has put it, there is a useful, although not rigid, distinction between 

(a) ‘Law making’ treaties which lay down rules of universal or general application; 

(b) ‘Treaty contracts’, for example, treaty between two or only a few states, dealing with a 

special matter concerning these states exclusively. This corresponds to some extent to the 

distinction made by continental jurists. And, a reference can also be made to Hay- 

Pauncefote Treaty of 1901 between the United States arid Great Britain over Panama 

Canal, to illustrate this point. We may also mention here that the provisions of a ‘law 

making’ treaty are directly a source of international law. This can not be said of ‘treaty 

contracts’ which simply purport to lay down special obligations between parties only. 

A. Law Making Treaties 

There has been a rapid growth and development of ‘law making’ treaties sincethe middle of 

nineteenth century. Hudson15 a well known authority on the subject has enumerated 257 such 

instruments concluded between 1864 and 1914. This can well be described as a kind of international 

legislation, the need for which arose due to the Inadequacy of custom in meeting the urgent demands 

of the international society of states for the regulation of its common interest16 A rapid glance at the 

principle ‘law making’ treaties and conventions concluded before and after second world war amply 

confirms this point. There has been such treaties concerning with Red Cross weights and measures, 

the protection of industrial property and many more subjects of common interests which urgently 

required international Statute law and where the provisional customary international law was not 

sufficient. 

It may also be added here that all the ‘law making’ treàties are not of universal application. As 

such, ‘law making’ treaties can be divided into two categories 

(a) Enunciating rules of universal international law such as the character of the United Nations. 

(b) Laying down general or fairly general rules 

The first category mentioned above include such rules or convention as the Single Narcotic 

Drugs Convention, of New York, signed, in March 1961 and Vienna Convention, on Diplomatic 

Relations of April, 1961 However, the term ‘law making’ treaties is not without its share of criticism on 

the ground that these treaties do not so much lay down rules of law as set out by the contractual 

obligations which the states are bound to respect. But the critics have overlooked the fact that a 

number of conventions and international legislature instruments have now been adopted by the organs 
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Self Assessment Questions (Fill in the blanks) 

1. Custom begins where --------------- ends. 

 
 

 
2. Article 38 of the Statute of the International Court of Justice is an important reference for 

understanding of . 

of various international institutions such as the General Assembly and the I.L.O. even before being 

signed ‘by representatives at diplomatic conferences. Keeping in view this criticism, a designation of 

‘normative treaties’ instead of ‘law making’ treaties appears to be more appropriate. This would be 

capable of embracing.17 

1. Treaties operating as general standard-setting instructions or which states apply either on 

defect or on provisional basis i.e. the General Agreement on Tariffs and Trade of 30 Oct, 

1947, which conditions the trading relations of so many non-party states. 

2. Unratified conventions as significant as agreed statements of principles to which a large. 

number of states have subscribed. 

3. ‘Closed or limited’ participation’ treaties opened for signatures by a restricted number of 

countries. 

4. Treaties formulating regional or community rules. 

5. Treaties creating an internationally recognised status or regime, operative to some extent, 

i.e. the Twelve-Power Treaty on Antarctica signed at Washington on 01 December, 1959. 

6. Instruments such as Funk Acts, to which are annexed International Regulations intended 

to be applied by the state parties as general rules inter-se, e.g. the international 

Regulation of 1960 for preventing collision at sea formulated by the London Conference on 

Safety of Life at Sea in 1960. 

 
B. Treaty Contracts 

The treaties under this category can not be considered as a direct source of international law. 

These treaties may, however, constitute particular law, hence the use of the expression particular 

convention in article 38, paragraph I a of the statue of the International Court of Justice. Such treaties 

lead also to the formation of International law through operation of the principles governing the 

development of customary rules. Three aspects need to be considered 

1. A series or a recurrence of treaties laying down a similar rule may produce a principle of 

customary International law to the same effect. Such treaties are thus a step in the process 

whereby a rule of international custom emerges. This function treaties share with for example, 

diplomatic acts, state laws, state judicial decisions and the practice of international organs. 

2. It may happen with a treaty originally concluded between a limited number of parties only that a 

rule in it be generailsed by subsequent independent acceptance. In this case, the treaty 

represents the initial stage in the process of recurrence of usage by which customary rules of 
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international law have evolved. In the North Sea Continental Shelf Cases18. The International 

Court of Justice expressed the view that before’ a treaty provision could generate such a 

process of evolution into custom, it should potentially be of a norm-creating character so as to 

be capable of maturing into a general rule of law. 

3. A treaty may be of considerable evidentiary value as to the existence of a rule which has 

crystallised into law by an independent process of development. Such effect is due to the 

special authority and solemnity possessed by this type of instrument. As Phillimone has said 

that “a round maxim that a principle of inter national law acquires additional force from having 

been solemnly acknowledged as such in the provisions of a Public Treaty”19. Thus it may 

happen that a treaty is so framed as to contain a provision or provisions, that may be expressly 

or impliedly declaratory of a rule of international law; the evidentiary value of such provision is 

then more compelling. 

Judicial Decisions 

Judicial decisions are also a source of international law in the sense that decision pronounced 

by various judicial courts act as precedent for cases to be decided later. Judicial decision can be 

divided into three categories. 

(i) decisions by international courts 

(ii) decisIons by municipal courts 

(iii) decisions by international Arbitral Tribunals. 

2.4.1. International Judicial Decisions. 

The only permanent judicial tribunal with a general jurisdiction is the International Court of 

Justice, which functions under the provisions of its statute. By and large, the present International Court 

of Justice has followed a practice consistent with that of its predecessor, the Permanent Court of 

International Justice. The international Court of Justice has shown that it regards itself as free to 

“develop” international law, without being tied by the weight of prior practice or authority as is evident 

from its judgement in the Fisheries Cases20 between United Kingdom and Norway. No matter what the 

attitude of Courts might be, the judgements advisory opinions delivered by them are generally 

considered by International lawyers as elucidating the law, as being the expression of what the 

authoritative international judicial body holds to be the International law on a given point having regard 

to a given set of circumstances. In this connection, a reference can be made to the judgement of the 

International Military Tribunal in November 1946 which laid down important principles of international 

law. Furthermore, the contribution to the dev of international law due to the decisions of the regional 

international courts can not be averlooked. Notable among them being court of Justice of the European 

Communities, European Court of Human Rights and inter-American court of Human Rights. 

2.4.2 Municipal Judicial Decisions 

There are two different ways in which the decisions of municipal courts can contribute to the 

formation of international law. First, such decisions may be treated as weighty precedents, or even as 

binding authority. As chief Justice Marshall of the United States observed tm decisions of the Courts of 

every country -show how the law of nations, in the given case, is understood in that country, and will be 

considered in adopting the rule which is to prevail in this.”21 An earlier contribution is that of Lord 

Stowel, the British Prize Court Judge, whose judgements received universal recognition as authoritative 

declaration of law. He also came to be identified with various doctrines such as blockade to be binding 

must be effective, that contraband of war is to be determined by probale destination and the doctrine of 
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contiued voyage. The judgements of Supreme Court of the United States in important cases like the 

Paquete Habana and the Scotia, did much to clarify the nature of international custom. 

Secondly the decision of state courts may, dictate the formation of custom lead di to growth of 

customary rules of international law. For example, certain rules of extradition law and the state 

recognition were in the first instance derived from the uniform decision of municipal courts. 

2.4.3. Decisions of International Arbitral Tribunals 

Decisions of international arbitral tribunals such as the Permanent Court of Arbitration, the 

British American Mixed Claims Tribunal, and others have also contributed to the development of 

international law. There are certain areas of international law in which such decisions have played an 

important role. Such areas are territorial sovereignty, neutrality, state jurisdiction and state responsibility 

etc. Many notable arbitrations, for example. The Alabana Clavius Arbitration (1872). The Bearing Sea 

Fisheries Arbitration (1893), the Pious Fund Case (1902) and the North Atlantic Fisheries Case (1910) 

are regarded as landmark in the history of international law. Some writers refuse to acknowledge the 

contribution of this factor saying that arbitrators act more like negotiator than judges. They further 

maintain that arbitrators are more eager to reach compromise rather than decide the matter on legal 

basis. The above mentioned cases show that arbitrators regard themselves as acting to some extent 

judicially rather than, amiable compositeurs. It may also be noted here that the main distinction 

between arbitration and judicial decision lies not in the principles in which they respectively apply but in 

the manner of selection of judges and terms of their appointment. Nevertheless, it remains an important 

factor in the development of international law. 

Juristic Works 

Writers have played a considerable rote in the development of international law. Their influence 

has been, due, in parts, to the absence of an executive and a legislative body and, in parts, to the 

youthfulness of the international legal system. Especially, in its formative period, because of insufficient 

statepractice, writers were able to help determine, mould and articulate the scope, content and basic 

principles of international law. A reference can be made to the Seventeenth, century writing of Grotus 

(Freedom of the Seas) and more recent work of land Mc. Nair (Law of Treaties). It is perhaps needless 

to visit the important rote played by jurists in the developrnent of international law. Juristic works are not 

independent source of international law. According to-one report, juristic o is only important as a means 

of throwing light on the rules of international law. It is of no authority in itself However, one can not also 

ignore Article 38 of the Statute of International Court of Justice which says that the teaching of the most 

highly qualified publicists of the various nations, as subsidiary means for the determinations of the rules 

of law. 

However in one exceptional case, juristic opinion does assume importance. It can be where 

there are no established customary or treaty rules in regard to a particular matter. Thus a recourse to 

juristic opinions become only course available and reference can be made to the case Re Piracy Jure 

Gentium.22 

Decisions Of International Institutions 

Decisions of the organs of International institutions and international conferences may lead to 

the formation of rules of international law in a number of different ways: 

1. They represent intermediate or final steps in the evolution of Customary rules particularly the 

constitutional functioning of these institutions. As regards international law in general, the 
Resolutions since 1952 of the United Nations General Assembly have gone towards 
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confirming a rule that dependent people are entitled to self-determination. There are various 
other resolutions which fit in this category. 

2. A Resolution of the Organ of an international institution which validly formulates principles or 
‘regulations for the internal working of the institution may have full legal effect as laying 

down rules which are binding on the members and organs of the institution. 

3. Decisions of international institutions in doubtful cases not precisely covered by its 
constitution, to determine the limits of its own competence, may have a law making effect. 

4. Sometimes, organs of international law are authorised to give binding determination 
concerning the interpretation of their constituent instrument. 

5. Some organs of international institutions are empowered to give general decisions or 

directions or directives of quasilegislative effect, binding on all members to whom they are 

addressed. 

6. A special case is that of the determination or opinions of Committees of jurists, specifically 

instructed by the organs of an international institution to investigage a legal problem. 

Summary 

By now you have become aware that sources of any legal system depict from where the law 

can be found These are helpful to explain as to what the law is International legal system when 

compared to the municipal system, lacks readily identifiable sources However, article 38 of the statute 

of International Court of Justice plays a significant role to remove this lacuna Though the said article 

omits the reference to the word ‘source’ yet it states that for deciding disputes that come before the 

court for settlement it has to apply international conventions, customs, treaties, juristic works and 

decisions of international institutions. All these are referred to as the sources of international legal 

system. 
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Model Questions 

1. Mention Treaties and Customs as sources of International Law. 

2. What may be referred to as the sources of international law according to Article 38 of the Statue 

of International Court of Justice? 

Answers to Self-Assessment Questions 

1. usage 

2. Sources; international law 
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Objectives 

This lesson shall enable you to: 

• understand the relationship between international law and municipal law. 

• know that theoretical framework of such relationship is found in Monistic, Dualistic, 

transformation and Specific Adoption theories. 

• examine the practical aspect in terms of the extent to which municipal courts apply, rules of 

internationals law within their respective systems e.g. with reference to Britain, America and a 

few others; 

• understand as to what is meant by the expression subjects of International Law. 

• explain that strict notion of subjects of international law has undergone a change. 

Introduction 

International law is not confined to regulating relations between states. The scope of 

international law continues to extend, and is no longer exclusively concerned with the rules of warfare 

and diplomatic relations. At present, matters of social concern such as health, education and 

economics fall within the ambit of international regulation. As such, nothing is more essential to a 

proper grasp of the subject of international law than a clear understanding of its relation to state law. A 

reasonable understanding of this topic is of the utmost practical importance. It is more so in clarifying 

the law of treaties which can safely be cited as most important branch of international law, and one 

which impinges so frequently on the domain of international law. 

Strictly speaking, therefore, the reception of international law by a state is a matter of municipal 

law. There is no uniform practice stipulating how states should incorporate international law into their 

domestic legal systems and it is a state’s perception of international law that determines the way in 

which international law becomes part of municipal law. A court may be faced with the practical difficulty 
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of reaching a decision where there exists a conflict between the rules of international law relevant to the 

particular situation. As Greig has described, “before an international tribunal, the question is one of 

primacy-whether international law takes primacy over municipal law, or vice versa. If conflict arises 

before a municipal court, the answer depends on how far the constitutional law of the state allows 

international law to be applied directly by the courts.1 

An answer to the first problem raised in the above paragraph lies in an examination of various 

theories concerning the relationship of international law with municipal law. There are two principal 

theories which are known as Monism and Dualism. To this, Strake has added what is known as 

Transformation and Specific adoption theories.2 The critics of Transformation theory have put forward a 

theory of their own which is known as the Delegation theory. 

Monism 

Monists have a unitary concept of law and see all law, whether international law and municipal 

law, as an integral part of the same system. In the event of a conflict between international law and 

municipal law, most Monists would contend that international law should unquestionably prevail. Most 

of its supporters believe that international law and state law are concomitant aspects of one system-law 

in general. As Starke3 has said that modern writers who favour the Monistic construction endeavour for 

the most part to found their views upon a strictly scientific analysis of the internal structure of legal 

system as such. One of the ardent advocates of this theory has been Kelsen, who maintained that it 

was impossible to deny that the two systems constitutes part of that unity corresponds to the unity that 

of legal science. Thus any construction other than Monism, and in particular Dualism, is bound to 

amount to a denial of the true legal character of international law. There can not be any escape from 

the position that the two systems, are interrelated parts of the one legal structure because they are both 

systems of legal rules. There are also some writers who have favoured this theory for less abstract 

reasons and who maintain as a matter of purely practical appraisal, that international law and state law 

are both part of a universal body of legal rules binding all human beings collectively or singly. In other 

words, it is the individual who really lies at the root of the unity of all law.4 

Dualism 

Dualists see domestic law and international law as independent of each other. The two systems 

it is maintained, regulate different subject matter. International law regulates the relations of sovereign 

executive vis-a-vis its citizens and the relations of individual citizens vis-a-vis each other. 

Until about the nineteenth and twentieth centuries, there was no reason to doubt the 

correctness of monistic theory. But the writings of philosopher like Hegel emphasising the sovereignty 

of the state will, and partly as result of the rise in modern states of legislatures with complete internal 

legal sovereignty, there developed a strong trend towards the dualistic view. The school of positivist 

writers headed by Triepel and Anzilotti have been the chief exponents of dualism. For them, with their 

consensual conception of international law, it was natural to regard state law as a distinct system. Thus, 

according to Triepel, there are two fundamental differences between the two systems 

a. The subjects of state law are individuals, while the subjects of international law are states 

solely and exclusively. 

b. Their juridical origins are different; the source of state law is the will of the state itself, the 

source of international law is the common will of states. 
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Though belonging to the same school of positivist writers, Anzilotti offered a different 

interpretation of dualistic theory. He distinguished international law and state law according to the 

fundamental principles by which each system is conditioned. In his view, state law is conditioned by the 

fundamental principle or norm that state legislature is to be obeyed, while international law is 

conditioned by the principle pacta sunt servanda, i.e., agreements between states are to be respected. 

The main emphasis has been 

1. The two systems are entirely separate. 

2. They are so distinct that no conflict between them is possible. 

3. There may be references from one to the other but nothing more. 

However, Anzilotti’s views can not be accepted in total. His opinion may be partially true. As 

Starke has put it, “it is incorrect to regard pacta sunt servanda as the underlying norm of international 

law; it is a partial illustration of a much wider principle lying at the root of international law”5. Dualism 

has received further support from other writes as well. These include jurists and judges of municipal 

courts as well. In this connection, a reference can be cited of the famous case titled Commercial and 

Estate Company of Egypt V. Board of Trade.6 The reasoning of this class of dualists differs from that of 

positivist writers. Since they look primarily to the empirical differences in the formal sources of the two 

systems. There is another ground on which dualism finds support. Since 1980, international law has 

expanded to so great an extent, into many different areas, while domestic laws have continued to be 

concerned with a more limited range of subject matters. 

It appears desirable to mention here, though briefly, the contribution made by Sir Gerald 

Fitzmaurice7. Through his ‘Fitzmaurice Compromise’, Fitzmaurice acknowledged that international law 

and municipal law have for the most part separate fields of operation and that each is supreme in its 

own domain. However, Fitzmaurice observed that on occasion, they have a common field of 

application, and should a conflict arise, what is involved is not a conflict of legal systems, but rather a 

conflict of obligations. In short, what is meant if it is said that a country is monistic or dualistic in its 

approach to international law? Simply, it is Monistic if it accepts international law automatically as part 

of its municipal law and does not demand an express act of the legislature whereas if a state is 

dualistic, international law will only become part of its municipal law if it has been expressly adopted as 

such by way of a legislature act. 

Transformation And Specific Adoption 

Besides above two theories, a mention must be made of transformation and specific adoption 

theories. As we have seen, the positivists have put forward the view that the rules of international law 

Self Assessment Questions by filling in the blanks. 

1. Monism treats all law as an integral part of the ----------------- system. 

 
 

 
2. According to Triepel subjects of State law are -------------- --. 
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cannot directly and exproprio vigore be applied within the municipal sphere by the state courts or other 

wise; in order to be so applied, such rules must undergo a process of specific adoption by, or specific 

incorporation into, municipal law. The advocates of positivists view say that since international law and 

municipal law are two separate branches of law, the former cannot impinge upon the state law unless 

the latter allows its constitutional machinery to be used for that purpose. In the case of treaty rules, it is 

claimed that there must be transformation of the treaty into state law. Thus not a mere formal but a 

substantive requirement alone validates the extension to individuals of the rules laid down by the treaty. 

These theories rest on the supposed consensual character of international law. However, the critics 

have put forward a theory of their own-the delegation theory. According to this theory, there is 

delegation to each state constitution by constitutional rules of international law, the right to determine 

when the provisions of a treaty or convention are to come into force and the manner in which they are 

to be embodied in state law. All these theories have their own merits and demerits. Application of 

international law by municipal courts is a matter of critical importance and we have to examine the 

practical position adopted by various states such as England, U.S.A. and India. 

International Law In Municipal Courts 

We have discussed in the previous pages the theoretical aspect of the relationship between 

international law and municipal law. In order to clearly understand this relationship, we have to examine 

the practice adopted by municipal courts in some of the important states which played an important part 

in development and enforcement of international law. 

A. In The British Courts 

The classic doctrine that international law is part of the law of England, or the adoption theory, 

was stated by the famous English jurist Blackstone. In his commentaries, Blackstone stated “the laws of 

nations, wherever any question arises which is properly the object of its jurisdiction is here adopted in 

its full extent by the common law, and it is held to be part of the law of the land”8. It will not be going too 

far to say that Blackstone’s observations were founded on the basis of the medieval theory that all law, 

whether the law of nations, or the common law, was part of natural law. This can be observed from the 

arguments presented to the courts in Palachies case9. This doctrine was further supported by Lord 

Mansfield and other judges in the eighteenth century10. This position was further reaffirmed in the 

nineteenth century in a succession of decisions by the distinguished common law and equity judges. In 

this connection, a reference can be made to Lord Eldon’s judgement in Dolder V. Huntingfield in 1805, 

Lord Ellenborough’s decision in wolf V. Oxholm in V. Toogood12 in 1823, by Justice Best in De Wutz V. 

Hendricks13 in 1824, and by Justice Stuart in Emperor of Austria V. Day and Kossith14 in 1861. In all 

these cases, the courts of law and equity stated that they would give effect to settled rules of 

international law as part of English Law. However, the other emphasis in these cases was that the 

courts would not enforce international law if it conflicted with an English statute or judicial decision. It is 

here that the Blackstonian doctrine become subject to certain qualification. At present the English 

position is that the British practice draws a distinction between (A) customary rules of international law; 

(B) rules laid down by treaties. 

A. Practice as to customary rules of international law 

Customary rules of international law are deemed to be part of the law of the land, and will be 

applied as such by British municipal courts, subject to two important qualifications 
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(i) That such rules are not inconsistent with British statutes15, whether the statute be earlier 

or later in date than the particular customary rule concerned. 

(ii) That once the scope of such customary rules has been determined by British Courts of 

final authority, all British courts are thereafter bound by that determination, even though 

a divergent customary rule of international law later develop16. It may be noted here that 

this position was not accepted by Lord Denning MR in the case of Trendtex Trading 

Corporation V Central Bank of Nigeria.17 

Although historically, as has been noted above, there is substantial support for the general 

proposition that international law is part of English law, its value as a legal principle is subject to a 

number of qualifications: 

1.   The first is more apparent than real, and is based on contention that earlier authorities must 

be reconsidered in the light of the decision of the court for Crown cases Reserved in R.V. 

Keyn18 which established that international law is only part of English law in so far as it is 

“incorporated” into English law by a decision of the courts or by an act of Parliament. In other 

words, according to this argument, the adoption theory has been replaced by a doctrine of 

incorporation. It may be mentioned here that the effect of this case be nullified by Parliament 

passing the Territorial Waters Jurisdiction Act 1878. It may also be mentioned here that 1905 

decision in West Rand Central Gold Mining Co. V.R.19 saw a partial return to the traditional 

incorporation doctrine. In a number of later pronouncements, the doctrine received 

recognition, though in somewhat hesitant language, and with certain qualifications. One such 

is case of Chung Chi Chueng V.R. (referred above) in which Lord Atkin held that the courts 

acknowledge the existence of a body of rules which nations accept among themselves. On 

any judicial issue they seek to ascertain what the relevant rule is, and having found it, they 

will treat it as incorporated into the domestic law, so far as it is not inconsistent with rules 

enacted by statutes or finally declared by their tribunals.”20 In addition to the qualification 

stated by Lord Atkin, it is also a precedent that the rule is one generally accepted by the 

international community. This was stated by Lord MacMillan in Compania Vascongado V 

Cristinass.21 

It may be further noted that apart from the above two qualifications stated by Lords Atkin and 

MacMillan, there are two more exceptions to automatic applicability of customary international law by 

British municipal courts. 

(i) Acts of state by the executive, for example a declaration of war, or an annexation of 

territory, may not be questioned by British municipal courts, notwithstanding that a 

breach of international law may have been involved.22 

(ii) Matters falling particularly within the Crown’s prerogative powers, such as the dejure 

or defacto recognition of states, the sovereign nature of governments, and the 

diplomatic status of persons claiming jurisdictional immunity on the grounds of 

diplomatic privilege. In such cases, British municipal courts regard themselves as 

bound by a certificate or authoritative statement on behalf of the executive, although 

such a statement or certificate may be difficult to reconcile with existing rules of 

international law.23 
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These judicial doubts as to the scope of incorporation doctrine do not stand in way of the definite 

mark that this doctrine has left on two established rules of international law as recognised by British 

municipal courts. 

1. A Rule of Construction : Acts of Parliament and statutory instruments are to be interpreted 

so as not to conflict with international law. There is indeed a presumption that Parliament did not intend 

to commit a breach of international law.24 

2. A Rule of Evidence : International law need not be proved as a fact by expert evidence or 

otherwise. The British courts will take judicial note of such a rule; may refer of their own volition to text 

books and other sources for evidence thereof.25 

3. A more significant objection is that, although in origins international law might have been 

applied directly in the English Courts, the underlying principles of international law became overlaid by 

the English doctrine of precedent, so that the English courts were no longer applying developing 

principle of international law but what might be termed as “anglicised” version of these principles. 

4. As has been mentioned above, in the case of Mortensen V Peters, a rule of international law 

must give way to an act of Parliament. 

5. The direct application of international law, as referred to above, is also denied in matters of the 

status of a foreign government, existence of war etc. In this connection, Shadwell V.C. made the 

following observations in Taylor V. Barday (1928) :- “I have had communication with the Foreign office 

and I am authorised to state that the Federal Republic of Central America has not been recognised as 

an independent government by this country…. I conceive it is the duty of the judge in every court to 

take notice of public matters which affect the government of the country.”26 

B. Practice As To Treaties 

While it is possible to regard customary international law as part of English law, a similar 

principle does not apply to treaty rules. Although a treaty duly ratified by the crown will be binding under 

international law, if the treaty is to have internal effect in the sense of changing legal rights, it will 

require legislation by parliament of course, not all treaties have any bearing on rights under municipal 

Law, but where they do, such treaties will require specific enactment, because there is no general rule 

of English law (comparable to the constitutions of same states) which gives them internal effect. 

In this connection, Parliament Beige27 case of 1876, and Republic of Itlay V Hambros Bank Ltd28 

can be cited. In the later case, Justice Vaisey held that in the absence of a statutory authority, an 

agreement was not “congnizable or justiciable in this court. This position has been further clasified by 

Lord Oliver when he observed “as a matter of the Constitutional law of the United Kingdom, the Royal 

Prerogative, whilst it embraces the making of treaties, does not extend to altering the law or conferring 

rights on individuals or depriving individuals of rights which they enjoy in domestic law without the 

intervention of Parliament. Treaties, as it is sometimes expressed are not self-executing. Quite simply a 

treaty is not part of English law unless and until it has been incorporated into the law by legislation.”29 A 

treaty does not become part of British domestic law unless and until it is specifically incorporated as 

such by a legislative measure, an enabling Act. As enabling Act is considered necessary to provide 

safeguard against possible abuse of executive authority as it prevents the executive from using its 

treaty making competence to introduce domestic legislation without going through the necessary 

parliamentary procedures. However, treaties regulating the conduct of war and cession of territory do 

not demand an Enabling Act. But, as McNair has described “it is unlikely that the crown will agree to 

cede any territory without being sure that Parliament would approve, or, if in doubt, whether inserting a 

clause making the cession dependent upon Parliamentary approval.”30 
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In short, and keeping in view the “Ponsonby Rule” whereby treaties, subject to ratification, are 

tabled in both Houses of Parliament for a period of 2l days before the government proceeds to 

ratification, the British position with regard to treaties can be summed up as under :- 

(a) It has become established that Treaties which : (1) affect the private rights of British 

subjects, or (2) involve any modification of the common or statute law31 by virtue of their 

provision or otherwise or (3) require the vesting of additional powers in the crown or (4) 

impose additional financial obligations, direct or contingent, upon the government of Great 

Britain, must receive Parliamentary assent through an enabling act of Parliament, and if 

necessary, any legislation to effect the requisite changes in the law must be passed.32 

(b) Treaties made expressly subject to the approval of Parliament require its approval, which is 

usually given in the form of statute, though sometimes by Resolution. 

(c) Treaties involving the cession of British territory require the approval of Parliament given by 

a statue. 

(d) No legislation is required for certain specific classes of treaties, namely treaties modifying 

the belligerent rights of the Crown when engaged in maritime warfare and administrative 

agreements of an informal character needing only signature, but not ratification, provided 

they do not involve any alteration of municipal law. 

However, the above mentioned rules concerning the British practice as to the applicability of 

treaties are subject to the special exception of the European Convention of 1950 on Human Rights and 

Fundamental Freedoms and as well, to the special exception of the European Communities Treaties. In 

this connection a reference that can be made is Malone V. United Kingdom (1984) EC HR Series A No 

82. 

American Practice 

American law, with its roots in the English legal system, adopts a similar attitude to international 

law as that adopted by Britain. In matters of customary rules the United States is monistic in its 

approach and in respect of treaties dualistic. Judicial decisions confirm that customary international law 

is part of the United State’s law. Chief Justice Marshall in the Nircide declared that in the absence of an 

Act of Congress the court was bound by the law of nations which was part of the law of the land. 

Further more, Justice Gray in his famous pronouncement observed “that international law is part of our 

law and must be ascertained and administered by the courts of justice of appropriate jurisdiction as 

often as questions of right depending on its are duly presented for their determination.”34 However, this 

acceptance of customary law was qualified in the same case when it was observed “this rule of 

international law is one which prize courts, administering the law of nations, are bound to take judicial 

notice of, and to give effect to, in the absence of any treaty or other public act of their own government 

in relation to the matter”35. The “American position can be summed up as being such rules are 

administered as part of the law of the land, and Acts of the United States Congress are construed so as 

not to conflict there with36 although a later clear statute will prevail over earlier customary international 

law.37 The Paquete Habana also established that an American court is entitled to ascertain the rules of 

international law on a particular point by referring to text books, state practice and other sources. 

However, as in Britain, the American courts will pay due difference to the views, certification and 

suggestion of the American courts will pay due deference to the views, certification and suggestion of 

the executive regarding such matters as the recognition of foreign states, the territorial limits of a 

foreign country, and the immunity of governments, persons, corporations or vessels from jurisdiction.38 
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However, the American practice with regard to treaties differ from the British practice. The 

American practice does not depend upon any reconciliation between the prerogative powers of the 

executive and the legislative domain of Parliament, but upon the provisions of the United States 

constitution stipulating, “all treaties made, or which shall be made under the Authority of the United 

States shall be the supreme Law of the land (article VI, para 2), and upon a distinction drawn by the 

American courts between ‘self-executing’ and ‘non-self executing’ treaties. A self-executing treaty does 

not require expressly or by its nature, legislation to make it operative within municipal field. If a treaty is 

within the terms of the constitution and it is self-executing, to them under the constitution it is deemed to 

be operative as part of the law of the United States, and will prevail, also, over a customary rule of 

international law.39 On the other hand, treaties which are non-self-executing are not binding upon 

American Courts until the necessary legislation is enacted. The distinction between the two kinds of 

treaties involve some anomalies and in 1952 there has been attempts by Senator Bricker to bring about 

a constitutional amendment to remove these anomalies but without any success. Self executing treaties 

or conventions ratified by the United States, are binding on American courts, even if in conflict with 

previous American statutes agreements’, provided they are not in conflict with the constitution. It is 

always presumed that the Congress will not pass an enactment against a treaty but it could happen 

when there is a specific enactment that overrules a treaty. 

PRACTICE IN OTHER STATES 

There is a wide variation in so far as practice in states other than Britain and the U.S.A. is 

concerned. This variation is both in the requirements of constitutional law, and the attitude of municipal 

courts, concerning the application of customary rules of international law and treaties. In short, the 

position can be summed up in the following terms :- 

1. In large number of states, customary rules of international law are applied as part of internal 

law by municipal courts, without the necessity of any specific act of incorporation, provided 

that there is no conflict with existing municipal law. 

2. Only a minority of states (the number is growing fast) follow a practice whereby without the 

necessity of any specific act of incorporation, their municipal courts apply customary rules of 

international law to the extent of allowing these to prevail in case of conflict with a municipal 

statute or municipal judge made law. 

3. There is no uniform practice concerning the application of treaties within municipal sphere. 

Each country has its own practice. In Germany, the courts will give effect to self-executing 

treaties. In Belgium legislature approval is necessary for almost all treaties, particularly 

affecting the rights of private citizens. Same can be said of India.40 

4. In general, there is considerable weight of state practice requiring that in a municipal court, 

primary regard is paid to municipal law, irrespective of the applicability of rules of 

international law, and hence relegating the question of any breach of international law to the 

diplomatic domain. 

Subjects of International Law 

Legal personality is primarily an acknowledgment that an entity is capable of exercising certain 

rights and being subject to certain duties on its own account under a particular system of law. In 

municipal systems, the individual human being is the typical “person” of the law but certain entities, 

such as limited companies or public corporations, are granted a personality distinct from the individuals 

who create them, and can enter into legal transaction in their own name and on their own account. 

Under international law, the state is the typical legal person, and other entities may be considered as 
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the “subjects” of international law is so far as they can enter into legal relations on the international 

plane. It seems desirable, to know what would make an entity a subject of international law. The term 

‘subject of international law’ is capable of meaning the following:- (a) an incumbent of rights and duties 

under international law, (b) the holder of procedural privilege of prosecuting a claim before an 

international tribunal; (c) the possessor of interest for which provision is made by international law and 

(d) the capacity to conclude treaties with states and international organizations. 

However, it may be noted here that these four meanings are not always kept distinct in the 

literature on the question whether individuals and non-state entities may be subjects of international 

law. 

To begin with, any study of international law would rightly presume only states as subjects of 

international law as its primary concern was to deal with the rights, duties and interests of the states. 

States were once considered the exclusive subjects of international law for the reasons advanced by 

writers interested in the study of international law. The main reason put forward for this was that “since 

the law of nations is based on the common consent of individual states, and not of individual human 

beings states solely and exclusively are the subjects of international law.”41 That the states are the 

principal persons of international law is based on the premise that international law is essentially the 

product of relations between the states, be it be through practice forming customary international law, 

or through treaties. States alone may be parties of contentious cases before the International court of 

Justice.”42 However, this view that the states alone are subjects of international law has been contested 

by certain writers. A natural objection against this argument has always been the case of slaves and 

pirates. As a result of general treaties, certain rights of protection etc. have been bestowed on slaves 

by the society of states. Also, under customary rules of international law, individuals who commit the 

offense of piracy jure gentiun on the high seas are liable as enemies of mankind to punishment by an 

apprehending state. There has been made a distinction that slaves and pirates are objects and not the 

subjects of international law. It has also been maintained that the so called rights and duties of slaves 

and pirates Jure gentiun are technically those of states and states only. Thus, in the case of slaves, 

international convention under which slaves enjoy protection really cast duties on the state parties 

without which slaves would not possess any right at international law. 

As against the above theory that individuals are only incumbents of rights and duties at 

international law in so far as they are objects and not subjects, there is a theory which goes to a limit in 

the opposite direction. The main exponent of this theory has been the noted Jurist, Kelsen. Both Kelsen 

and his followers maintain that in ultimate analysis, individuals alone are the subjects of international 

law. Westlake had already preceeded Kelson in this matter. Westlake had already mentioned that “the 

duties and rights of states are only the duties and rights of the men who compose them.”43 A somewhat 

similar view has been expressed by Scetle.”44 This discussion has led to a situation where three 

different views have emerged with regard to the question of what constitute subjects of the international 

law : 

1. That states alone are subjects of international law. 

2. That individuals alone are the subjects of international law. 

3. That states are the main subjects of international law, but to a lesser extent individuals and 

certain non-state entities, have certain rights and duties under international law. 

1. States alone are subjects of International Law : Some Jurists, as has been noted above, 

have expressed the view that states alone are subjects of international law. According to them, 

international law regulates the conduct of States. It has been observed that “the triumph of positivism in 
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the late eighteenth century made the individual an object, and not a subject of international law. This 

law more and more emphasised the separateness of states, making their sovereignty, indeed its basic 

principle.”45 The main objection to this view, as described by Kelsen has been noted above. Kelsen 

analyses the notion of a state, and affirms that it is purely a technical legal concept serving to embrace 

the totality of legal rule applying to a group of persons within a definite territorial area; the state and the 

law may almost be described as synonymous. Kelsen has further said that there is no real distinction 

between state law and international law. Both systems find individuals, although international law as a 

matter of technique does so only mediately and through the concept of state. Here, it is not difficult to 

find some value in Kelson’s views on theoretical basis. But, as a matter of practice, international 

lawyers and the statesmen work on realistic basis and advice that their primary concern is with the 

rights and duties of states. However, despite a heavy weight of arguments, it has come to be 

established “the traditional view that states only are the subjects of international law is not a rule of 

modern international law.”46 This view has also been upheld in judicial pronouncements. The most 

significant judgement has been that of the International Court of Justice in the case Known as in 

Reparation for Injuries suffered in the service of the U.N.”47 

2. Only Individuals are the subjects of International Law. 

In this connection, we have already mentioned what writers, like Kelsen, have to say. There is 

hardly any need to what has already been said above but we must mention that the difference is only 

that the state law applies to individuals ‘intermediately’. 

Whereas international law applies to individuals ‘mediately’. Besides, this aspect has received 

further support from judicial decisions as well. Reference can be made to the Advisory Opinion of the 

Permanent Court of International Justice in Postal Service in Dazing case where the Court opinied that 

there is nothing in international law to prevent individuals from acquiring directly rights under a treaty 

provided that this is the intention of contracting parties. Independent procedural status of individuals as 

claimants before an international agency was recognised even against the state of which they were 

nationals through the Polish German Convention of 1922 relating Upper Silesia. However, there has 

also been equally forceful arguments against individuals being only subjects of international law. 

Jessup has aptly remarked, “But while I agree that states are not the only subjects of international law. 

do not go the other extreme and say that individuals are the only subjects.48 There is no denying the 

facts that individuals do have certain direct rights under international law but such claims or rights can 

only be enforced by the state to which such claimant individual belongs. This has been held through a 

judgement of the Permanent Court of International Justice in the Case of the Mavrommatis Palestine 

Concessions case of 1924.”49 Article 38 of the statute of the present International Court of Justice also 

recognises that states only can be parties to a dispute before the court. This has led to a position where 

we find that an individual may find his procedural capacity to enforce his rights against states grossly 

deficient. In practice, international law for its major part still deals with the rights and duties of states. 

Therefore, it would be wrong to contend that states are not the subjects of international law. In addition 

to states and individuals there are certain other non-state entities which have acquired the status of 

subject of international law. 

3. States, individuals and non-state entities as subjects of International Law : 

There is a third view about who constitute the subject of international law. This view not only 

combines the first two but goes a step ahead to include certain non-state entities into the category of 

subjects of international law. In recent years, international practice has extended the range of subjects 
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of international law far beyond that of states and individuals. In this connection, a reference can be 

made to :- 

1. International institutions and organs such as the United Nations and the International Labour 

Organization were established under international conventions containing constitutional 

provisions regulating their duties and functions, for example, the charter of the United Nation 

of 1945. Here we may also mention an Advisory opinion of the International Court of Justice 

where in the court expressly held, in terms which are applicable to other international 

organizations, that the United Nations is under international law, an international person.”50 

Moreover, there appears to be some truth in the fact that within these international 

organizations there exist some individuals, whose activities are regulated by the rules set 

out in these constitutional instruments”51. This category includes persons like the Secretary 

General of the United Nations. However, this view finds its critics in some of the positivists 

writers, who maintain under the theory of ‘common organs’ that, international organizations 

are regarded as domestic institutions common to participating states, and whose activities 

are in essence the activities of these states, and not as true international agencies. 

2. Several ‘law making’ conventions have been concluded in regard to matters of international 

criminal law, for example, the Geneva Conventions dealing with various international 

matters. Under these conventions, states have consented or may consent their action for 

the punishment of certain international offences of crimes in which individuals alone were 

concerned. 

3. Under treaties concerning national minorities, individuals were given the rights of securing 

redress by application to an international court, for example, articles 297, and 304 of the 

Treaty of Versailles, 1919. 

4. Sub-division of states, dependencies, protectorates and territories were brought within the 

scope of several ‘law making’ conventions, in order to secure better working of the 

provisions of these conventions which required application by all administrative units 

throughout world whether states, colonies, protectorates or territories. (article 8 of the 

constitution of the world Health Organization.) 

5. Insurgents as a group may be granted belligerent rights in a contest with the legitimate 

government; although not in any sense organised as a state. A further significant point, often 

lost sight of, is the fact that international law is not only concerned with advancing the 

political interests of states, but to a large extent also with the interests and needs of 

individuals and non-state entities. Then there is the fact that a considerable weight of 

contemporary opinion, represented particularly by the newly emerged states, favour the 

view that “people as such” have certain inalienable rights under international law, among 

which are the right to self determination, right freely to choose their political, economic, 

political and social systems the right to dispose of the natural wealth and resources of the 

territory occupied by them.52 

6. Reference may also be made to two categories of non-state entities, in respect of which it is 

controversial whether they should be regarded as subjects of international law, namely, 

(a) Inter government or quasi inter-government association concerned with the production and 

price stability of particular kinds of commodities irrespective of whether these have been 

established by an international treaty or otherwise framed, e.g. ITC and OPEC. 
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(b) Many regional or international corporations, formed under national law, but operating in 

practice largely on an inter government basis, e.g. certain multipartite corporations. 

Summary 

(a) Under modern practice, the number of exceptional instances of individuals or non-state 

entities enjoying rights or becoming subject to duties directly under international law, has 

grown. 

(b) The doctrinaire rigidity of the procedural convention precluding an individual from 

prosecuting a claim under international law except through the State of which he is a 

national, has been to some extent tempered. 

(c) The interests of individuals, their fundamental rights and freedoms, etc. have become a 

primary concern of international law. 

Despite heavy weight of arguments in favour of the three categories of subjects of international 

law, states still remain the principal subjects of international law of the term ‘state’ no exact definition is 

possible, but so far as modern conditions go, the essential characteristics of a state are well settled. 

Article 1 of the Monte Video Convention of 1933 on the Rights and Duties of States enumerates these 

characteristics : 

“That state as a person of international law should possess the following qualifications : 

(a) a permanent population; (b) a definite territory; (c) a Government; and (d) a capacity to enter 

into relation with other states. 

It is the state which constitute a primary subject of international law. Proper understanding of the 

nature of a state at international law is a matter of another discussion which is being dealt with 

separately. 
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Model Questions 

Objectives 

 To understand the subject of International Law. 

Introduction 

The conception and definition of international law as propounded by writers at any given period 

of history has had a profound influence on the question as to who are the subjects of international law. 

Thus, according to the classical definition of international law as the body of rules which govern the 

conduct of states in their relations with one another, states are the only subjects of international law. 

This classical definition of international law has, however, undergone a change in recent times 

as has already been noted, in 1.05. Although the primary function of international law remains that of 

regulating the relations of states with one another, contemporary international law has become 

increasingly concerned with international institution and with the individual. Thus we may say today that 

states are the primary concern of international law but not its sole concern. They are its primary 

concern because international law owes its origin to the existence of the state and because the state is 

the only unit capable of possessing all the characteristics which derive from being a subject of 

international law. 

But if there has been a tendency on the part of the majority of writers in recent times to expand 

the range of the subjects of international law, we must observe that this has not been unchallenged. In 

particular, Soviet doctrine has underlined the exclusivity of states as the only subjects of international 

law (Textbook of International Law, p. 189). 

To be a subject of a system of law, or to be a legal person within the rules of that system implies 
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three essential elements. First, a subject has duties, thereby incurring responsibility for any behavior at 

variance with that prescribed by the system. Second, a subject is capable of claiming the benefit of 

rights. This is more than being the mere beneficiary of a right since a considerable number of rules may 

serve the interests of groups of individuals who do not have a legal claim to the benefits conferred by 

the particular rules. Third, a subject possesses the capacity to enter into contractual or other legal 

relations with other legal persons recognized by the particular system of law. 

It is clear that within the framework of any given system of law not all the subjects of that system 

will possess exactly the same characteristics. This was affirmed by the International Court of Justice in 

its Advisory Opinion on Reparations for Injuries when it said that: ‘The subjects of law in any legal 

system are not necessarily identical in their nature or in the extent of their rights….’(1949) ICJ 

Rep.178). 

In the sections which follow we will examine in greater detail the different kinds of subjects of 

international law, the mode of their creation and extinction, and the method of transmitting certain of 

their rights and obligations when one subject succeeds another. It should be understood however that 

we are here dealing with specific examples only, and that the categories of international persons are 

never closed. 

The Sovereign State as A Subject Of International Law 

The Montevideo Convention of 1933 on the Rights and Duties of States laid down that a state 

as a person of international law should possess a permanent population, a defined territory, a 

government and the capacity to enter into relations with other states. If we understand by capacity, full 

capacity, then those four qualities may be said to make up the conception of the sovereign state in 

international law. 

The sovereign state is as a rule a single state in which one central political authority, the 

government, represents that state internally and externally. But states may take many different 

constitutional and political forms and it is useful to examine these different forms with reference to their 

position as subjects of international law. 

A ‘personal union’ is the linking together of two sovereign states to the same monarch. Between 

1714 and 1837, the Crowns of Great Britain and Hanover were linked together in a personal union. In 

such a union, the sovereign states which make up the union remain separate international persons. 

The linking together of two sovereign states so that they become one and the same 

international person is described as a ‘real union’. Sweden-Norway was a real union   between 1814 

and 1905 and the real union of Austria—Hungary did not come to an end until the collapse of the 

Austro-Hungarian Empire at the end of the First World War. 

When a number of fully sovereign states are linked together in a union, the organ or organs of 

which are vested with certain powers over the member states, this is described as a ‘confederation’ of 

states. The member states of the confederation retain their international personality. The three 

important unions of confederated states of modem times have ceased to be so, becoming federal 

states instead (the United States, Germany and Switzerland). 

A federal state is a union of several states, the union being vested with organs and powers of its 

own over both the member states and their citizens. In the major federal states which exist today such 

as the United States of America and the Latin American Federal Republics, it is the federal authority 

which assumes responsibility for the conduct of the foreign relations of the federation, so that as far as 

international law is concerned the member states of the federation do not generally come into 

contemplation of international law at all. In a number of cases, however, member states of a federal 
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state possess some degree of personality on the international plane; for example, the Ukraine and 

Byelorussia constituent republics of the USSR enjoy separate membership of the United Nations. (See 

also for instances of limited treaty-making capacity of member states of certain federations.) 

The position of federal states in international law deserves special mention. Under their 

constitutional structure, the federal government is the authority which may enter into foreign relations 

and establish treaty relations with other states. This is so even with regard to matters which, under the 

division of powers of the particular state, fall within the legislative competence of the individual member 

states in the matter of implementation. Because of this member states of the United Nations such as 

Brazil and the United States have been somewhat handicapped in their participation in the drafting of 

such multilateral instruments as the draft covenants on human rights, the enforcement of which in the 

member states of a federation poses constitutional difficulties. 

In addition to the above groupings of states one further grouping — the British Commonwealth 

of Nations — has given rise to some misunderstanding as to the status of its members in international 

law. The Commonwealth is not an international person. It is a loose association of states which 

possess a common heritage in that they all at one time or another formed part of the British Empire. 

Until very recently the Commonwealth had no permanent organs but a Secretariat was created in 1965. 

The question has been asked whether any of the members of the Commonwealth are so 

restricted in their liberty of action in the external sphere as to be denied the status of independent 

sovereign states. This question has been discussed notably by Fawcett (The British Commonwealth in 

International Law). His conclusion, which seems well founded, is that the break in legal continuity lies in 

the transfer of power, especially in the removal of the fetters upon the legislative freedom of the former 

colonial legislature. There is therefore no justification for the view that the links which remain between 

members of the Commonwealth and the United Kingdom diminish in any substantial manner their 

status as fully independent states. The fact that certain of their constitutions remain as enactments of 

the United Kingdom and can in some cases, for example, Canada and Australia, be amended only by 

the United Kingdom Parliament, does not affect that status since repeal of amendment of the 

enactments without the consent of the Commonwealth country concerned would be ineffective because 

they would be politically impossible, even if legally valid. 

It is now also clear that the inter se doctrine in its various manifestations is no longer tenable 

(see Oppenheim, International Law, vol. i, 8th ed., chap.i. viii, and Fawcett, The inter Se Doctrine of the 

Commonwealth Relations). According to this doctrine disputes between two or more members of the 

Commonwealth could not be the subject of proceedings before an international tribunal. The basis of 

this reasoning was that, as the Queen of Great Britain was also the Queen of the different self- 

governing dominions she could not go before a tribunal against herself, as it were. This was at a time 

when the Crown of England was considered indivisible. But today, when members of the 

Commonwealth include republics and other fully sovereign states which are not republics but do not 

have the Queen of Great Britain as their Head, for example, Malaysia, it is no longer possible to 

advance such an argument. (According to the ICJ Yearbook, 1964—5, the following Commonwealth 

countries hate made declarations accepting the compulsory jurisdiction of the Court under Article 36 

(2): Australia, Canada, India, Kenya, New Zealand, Pakistan, Uganda and the United Kingdom. With 

the exception of Pakistan and Uganda, however, they have reserved inter se disputes.) 

4.2.1 Sovereignty and equality of states 

Sovereignty as a concept of international law has three major aspects: external, internal and 

territorial. 
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Self Assessment Questions 

1. Name the convention that recognizes Sovereign State as a person of a subject of international 

law? 

 
 

 
2. Which fundamental principle of international law form the basis for dealing with other Sovereign 

States? 

The external aspect of sovereignty is the right of the state freely to determine its relations with 

other states or other entities without the restraint or control of another state. This aspect of sovereignty 

is also known as independence. It is this aspect of sovereignty to which the rules of international law 

address themselves primarily. External sovereignty of course presupposes internal sovereignty. 

The internal aspect of sovereignty is the state’s exclusive right or competence to determine the 

character of its own institutions, to ensure and provide for their operation, to enact laws of its own 

choice and ensure their respect. 

The territorial aspect of sovereignty is the complete and exclusive authority which a state 

exercises over all persons and things found on, under or above its territory. As between any group of 

independent states the respect for each other’s territorial sovereignty is one of the most important rules 

of international law. 

Although the external aspect of sovereignty often appears to be the only one which is implied 

whenever sovereignty is discussed in international law, in fact, sovereignty in international law is the 

sum total of all three aspects. Sovereignty as so defined is the most fundamental principle of 

international law because nearly all international relations are bound up with the sovereignty of states. It 

is the point of departure in international relations. Professor Krylov of the Soviet Union has summed up 

the matter thus: 

International law stresses not only the complete autonomy of the sovereign state in its internal 

affairs, since this law denies interference in the internal affairs of the state, but also a second quality of 

sovereignty, the independence of the sovereign state. A state which is deprived of the possibility of 

independent entry into the international arena is not a sovereign state, even though it might preserve a 

certain autonomy in its internal affairs. From the standpoint of the theory of international law, 

sovereignty means the independence and autonomy of the state in domestic and foreign relations. 

Krylov, ‘The Sovereign State’ published in International Law (1947), pp. 112—14, translation 

quoted in Whiteman, Digest, vol. I, p. 238 

It is from the concept of sovereignty that a number of fundamental principles of international law 

flow, namely, the equality of states and the duty to refrain from interference in the external and internal 

affairs of other equally sovereign states. 

 

 
The principle of the equality of states means that every state is entitled to full respect as a 

sovereign state by other states. Equality in this sense does not relate to equality of size of territory, 
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population, military establishment and so on. To relate it to these and similar criteria would be saying 

what is obviously untrue. By respect is meant respect before the law, both international and municipal. 

This is so even if it is accepted that states may by treaty or otherwise accord more favourable treatment 

to some states than to others, in the same way that despite an accepted equality of all citizens before 

the law, domestic law often imposes higher obligations, or bestows more privileges, on some citizens 

than on others. As a corollary to the principle of equality, a number of principles have been formulated 

prohibiting acts which violate or interfere with the sovereign equality of a state. These principles are 

sometimes described as the ‘fundamental rights and duties of states’. In fact the enumeration of the 

rights of one state is but another way of enumerating the duties of other states. It is not possible within 

the scope of this chapter to enumerate all such rights and duties, but a number of examples will suffice 

to illustrate the manner in which the enumeration of duties is but another way of stating the rights. Thus 

the right of independence is a reflection of the duty to refrain from intervention and of the duty to refrain 

from the threat or use of force against the territorial integrity and political independence of another 

state. The right of self-defence is really a reinforcement of the right to independence and places the 

same corresponding duties on other states, and it is also a reflection of the duty not to attack others by 

force of arms. Another right is the right of every state to exercise jurisdiction over its territory and over 

all persons and things therein, subject of course to any immunities recognized by international law. This 

right to exclusive jurisdiction is the reflection of the duty of other states to refrain from the exercise of 

jurisdiction in the territory of a state except with the consent of that state. 

The framers of the United Nations Charter must have had the above considerations in mind 

when they adopted Article 2 (7). It is a doubt removing provision which merely stipulates that nothing in 

the Charter authorizes the United Nations to intervene in matters which are essentially within the 

domestic jurisdiction of a state nor oblige the members to submit matters of this kind to the settlement 

procedure of the Charter. In short, membership of the United Nations was not meant to involve any 

diminution of state sovereignty in its internal aspect. 

However, neither the Charter nor customary international law can be said today to recognize the 

absolute sovereignty and absolute equality of states as inviolable tenets of international law. This is 

because: 

Static co-existence of sovereign entities in a state of splendid isolation would be incompatible 

with the dynamic character of international society. [Consequently] international law assists in a 

number of ways in making possible limitations of sovereignty. Rules of international customary 

law, general principles of law recognized by civilized nations, and above all treaties impose far- 

reaching limitations on the sovereignty of states. 

Schwarzenberger, International Law, vol. I, p. 121 

However, despite these limitations we can still speak of state sovereignty and equality because 

these terms are necessarily relative and must be understood against the current  background of 

customary international law and treaty law. (See Report of the Special Committee on Principles of 

International Law concerning Friendly Relations and Co-operation among States, UN Doc. A/5746, in 

particular, chapter vi, ‘The Principle of Sovereign Equality of States’.) 

International Institutions as Subjects of International Law : 

Whether international institutions were subjects of international law has been a question of 

controversy for some time. It followed logically from the basic premise of the classical view of 

international law that international institutions could not be considered as possessing personality under 

that system of law. This view was naturally reflected in the literature of international law at a time when 
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the development and expansion of international institutions had as yet made little impact on 

international law. 

Parallel to the development of international institutions there has been a discernible trend in 

international law towards the attribution in some degree of international personality to them. Many of 

the constituent instruments of these institutions endow them with rights and obligations, which suggests 

that the states which participated in their creation intended to confer upon them at least a limited 

degree of international personality. An examination of the literature and court decisions on the subject 

confirms this. 

The status of the League of Nations in international law was the subject of this guarded 

appraisal in the fourth edition of Oppenheim: 

The League appears to be a subject of international law and an international person side by 

side with the several States... not being a State, and neither owning territory nor ruling over 

citizens, the League does not possess sovereignty in the sense of state sovereignty. However, 

being an international person sui generis, the League is the subject of many rights which, as a 

rule can only be exercised by sovereign States. 

Oppenheim—McNair, International Law, vol. I, 4th ed., at, p. 36I 

In the case of International Institute of Agriculture v. Profli (AD, 1929—30, Case No. 254), the 

Italian Court of Cassation, after distinguishing between those kinds of international institutions which 

were subject to the jurisdiction of municipal law and those which were not, held that the Institute was an 

international person whose relations with the host state were regulated by international law. 

One important body of   literature,   however,   has   been more cautious and traditional in 

its approach. Soviet publicists have not generally advanced as far as their Western counterparts in this 

respect although there have been notable exceptions. (Cf. Krylov, ‘Les Notions principales du droit des 

gens’, 70 HR, 411 at 484 (1947) and Textbook of International Law, p. 189; Tunkin, Fundamentals of 

Contemporary International Law [in Russian], pp. 17-18.) 

The contemporary trend towards granting a limited degree of international personality to 

international institution; was strengthened by the Advisory Opinion of the ICJ on Reparations for Injuries 

Suffered in the Service of the United Nations (1949) ICJ Rep. 174). The request for this Opinion arose 

out of the assassination of the United Nations mediator, Count Bernadotte, in Palestine. The Court 

found it necessary, first to affirm the international personality of the United Nations, and then to 

consider whether the Organization had capacity to bring an international claim. It found that such 

capacity was indispensable to achieve the objects of the Organization and that the functions and rights 

attributed to it could only be explained on the basis of the possession of a measure of international 

personality. But said the Court: 

That is not the same thing as saying that it is a State which it certainly is not, or that its legal 

personality and rights and duties are the same as those of a State. Still less is it the same thing 

as saying that it is a ‘super-State’, whatever the expression may mean…… What it does mean 

is that it is a subject of international law and capable of possessing international rights and 

duties, and that is has capacity to maintain its rights by bringing international claims. 

Ibid., italics added 

Legal capacity of international institutions 

Article 104 of the United Nations Charter obliges each member of the United Nations to accord 

to the Organization within its territory ‘such legal capacity as may be necessary for the exercise of its 
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functions’. The 1946 Convention on the Privileges and Immunities of the United Nations (1 UNTS, 15) 

elaborated on the meaning of Article 104 as follows: 

The United Nations shall possess juridical personality. It shall have the capacity: 

(a) to contract; 

(b) to acquire and dispose of immovable and movable property; 

(c) to institute legal proceedings. 

Art. 1, Sect. I 

The constituent instruments of the Specialized Agencies, of a number of regional organizations 

as well as the Conventions on privileges and immunities contain provisions regarding the legal capacity 

of these institutions, which vary in phraseology but are similar in effect. 

By the International Organization Immunities Act of 1945 (59 Stat. at L., 669) the United States 

recognized international institutions coming within the terms of the Act and to the extent consistent with 

the instrument creating them, as possessing the capacity ‘(i) to contract; (ii) to acquire and dispose of 

real and personal property; (iii) to institute legal proceedings’. By the Interim Arrangement on Privileges 

and Immunities of the United Nations between the United Nations and Switzerland of 11 June and 1 

July 1946, the Swiss Government recognizes the international personality and legal capacity of the 

United Nations (1 UNTS, 164). 

The treaty-making capacity of international institutions and their capacity to espouse 

international claims are dealt with elsewhere in this work, but two other aspects of their legal capacity, 

namely, membership of other institutions and their right to sail vessels under their flags, require special 

mentioned here. 

The capacity of one institution to join another or form with states a distinct international 

body which has a separate international personality, has been both recognized and exercised. The 

International Atomic Energy Agency and several Arab states have, by international agreement, 

established a regional radioisotope centre. It is not a subsidiary organ of the Agency, but a separate 

intergovernmental body [see Seyersted, ‘International Personality of Intergovernmental Organizations: 

Do Their Capacities Really Depend upon Their Constitutions?’, 4 Indian Journal, 11 (1964)]. Some 

writers speculate in this respect that when the European Economic Community has been fully 

developed, it may become necessary for it to become a member of GATT, the OECD and other 

broader-based institutions, and that the United Nations might wish to represent its postal and 

telecommunications services as a full member of the Universal Postal Union and the International 

Telecommunication Union. 

The problems involved in the operation of ships registered with an in international institution and 

flying its flag were discussed at the request of the Legal Counsel of the United Nations by the 

International Law Commission in the course of its seventh session in 1955. The discussion related to 

Article 4 of the Provisional Articles concerning the regime of the high seas, which provided that: 

ships possess the nationality of the state in which they are registered. They shall sail under its 

flag, and save in the exceptional cases expressly provided for in international treaties or in these 

articles, shall be subject to its exclusive jurisdiction in the high seas. 

There was general agreement that the United Nations and all international institutions of 

comparable capacity have the right to own ships and that the United Nations could register the ships it 

owns with a particular state whose flag the ship could then fly. But the LIC found the legal status of 

such a ship not registered with a state to be highly problematical. One of the principal difficulties was 
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due to the fact that the flag of an international institution cannot be assimilated to tile flag of a state for 

the purpose of the application of the civil and criminal law of the flag state aboard ship. The ILC was 

unable to take a decision on this question. (For a study of this problem and some suggested solutions, 

see the Supplementary Report submitted by Professor François, Special Rapporteur of the Subject of 

the High Seas to the ILC (UNDoc. A/CN. 4/103).) 

The United Nations Conference on the Law of the Sea of 1953 adopted a new article which 

became Article 7 of the Convention on the High Seas. It reads: ‘The provisions of the preceding articles 

do not prejudice the question of ships employed on the official service of an intergovernmental 

organization flying the flag of the Organization’ (UNDoc. A/CONF. 13/38.) 

The problem of ships operated by intergovernmental organizations was also discussed at the 

eleventh session of the Diplomatic Conference on Maritime Lawat Brussels, May 1962, which adopted 

a ‘Convention on the Liability of Operators of Nuclear Ships’. The Conference adopted a resolution 

which noted that in the course of the session it had become apparent that many of the governments 

represented at the Conference were in favour of the principle of allowing intergovernmental 

organizations to accede to the Convention and to operate nuclear ships subject to its provisions. It also 

noted that there had been insufficient time at that session of the Conference to give adequate study to 

these two important subjects and that the Convention contained no provisions on either subject. It 

established a Standing Committee of the Conference to study the conditions which should be fulfilled 

by inter-governmental organizations before they could accede to the Convention for the purpose of 

acting as a licensing authority in respect of nuclear ships. When the Standing Committee held its first 

meeting in October 1963 it failed to reach agreement on the problem. A number of delegates pointed 

out that the legal problems relating to the operation of a ship under the flag of an intergovernmental 

organization presented such difficulties at the present time that it would be a simpler and more practical 

solution for the organization to act merely as an operator of the ship, while permitting it to fly the flag of 

a state, which would then be the Licensing State under the Convention (Diplomatic Conference on 

Maritime Law, Standing Committee, Doc. CN—6/SC17). 

Other Subjects of International Law: 

In addition to those described there are other less important subjects of international law which 

nevertheless occupy a special position in international law. If they have certain common characteristic, 

it is that they all lack one or the other of the essential requirements of a sovereign state. That is to say 

that they either lack governmental authority, a population, territory, or sovereignty, especially 

sovereignty in external relations. 

In this group of subjects of international law, we shall consider entities such as the Holy See, 

diminutive states, colonies, protectorates, certain self-governing territories, trust territories, belligerent 

parties and insurgents: we will also consider the controversial question of whether or not the individual 

maybe considered a subject of international law. 

The Holy See 

For an understanding of the position of the Holy See in contemporary international law, a 

historical perspective is necessary. 

The international legal personality of the Pope has been recognized since, medieval times. This 

personality was based both on the Pope’s position-as spiritual head of the Catholic Church as well as 

upon his position as ruler of the Papal States. As to the former, the Pope occupied a distinct and 

anomalous position, even in the Middle Ages; as to the latter, he was as sovereign as any other 

monarch. 
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This situation remained virtually unchanged until the fall of Rome and the annexation of the 

Papal States in 1870 by Italy. The Pope was thus deprived of his temporal sovereignty but retained the 

international personality flowing from his position as spiritual head and, in particular, the right of active 

and passive legation and the right to sign treaties. 

By an Act of the Italian Parliament, the Law of Guarantee, 1871 (Martens, NRG vol. 18, p.41), 

the Italian State granted certain guarantees to the Pope and the Holy See. The relationship between 

the Holy See and third states was henceforth uncertain although several states sent envoys to the 

Pope and agreements known as concordats continued to be concluded. 

The controversial position of the Holy See was clarified in 1929 as a result of the Lateran Treaty 

(23 AJIL Suppl. 187-95 (1929)). Apart from regulating the status of the Catholic Church in Italy and 

providing for the financial compensation of the Holy See for losses incurred in the annexation of the 

Papal States, the Lateran Treaty also created the Vatican State thereby constituting a physical basis for 

the legal personality of the Holy See. The Lateran Treaty is not always clear as to whether sovereign 

statehood is vested in the Holy See or the Vatican City. Some writers regard the Vatican City as a state 

with the Pope as its head, others regard the Holy See and the Vatican City as two distinct legal 

persons. From the point of view of international law it may be observes that the Holy See maintains 

diplomatic relations with third states and has entered into treaties, particularly of a humanitarian 

character, such as the Convention relating to the Status of Stateless Persons , 1954 (360 UNTS, 117). 

The Vatican City is a member two Specialized Agencies, the ITU and UPU, and a party to other 

conventions, mainly on technical and administrative matters (see, for example, the International Wheat 

Agreement, 1959, 349 UNTS, 168). 

Diminutive states 

The position of diminutive states in international law, such as Andorra, Monaco, Lichtenstein, 

and San Marino may be briefly touched upon. They are certainly not typical full subjects of international 

law. They are all dependent to a greater or lesser extent on a third state, especially for the conduct of 

their foreign relations. They are not members of the United Nations although some of them have been 

admitted as members or associate members of Specialized Agencies, for example, Monaco. While 

possessing a defined territory, a government and a population, these states do not possess the full 

capacity to enter into foreign relations. For this reason they cannot be regarded as fully sovereign 

independent states. 

Colonies, certain self-governing territories, protectorates 

As regards colonies, internal and external sovereignty is completely vested in the metropolitan 

country. This means that together with the metropolitan country, they form a unit in international law 

which continues as such until it suffers reduction in size by the assumption on the part of the dependent 

territory of full responsibility. This is the position in respect of colonial possessions such as Angola and 

Mozambique. It is important to emphasize however, that this does not mean that dependent peoples 

have no rights protected by international law or that they have no capacity to assume obligations 

under it. 

There are, however, certain territories which enjoy varying degrees of internal autonomy, the 

metropolitan country retaining control only of their external relations and/or defence. It has sometimes 

been contended that international delinquencies of a self-governing colony are not the responsibility of 

the metropolitan country of which it is a colony. To the extent, however, that such a colony has capacity 

to undertake obligations which are normally undertaken by a sovereign state (for example, entering into 

treaties) it may attract to itself some of the rules of international law. It thus becomes a subject of 

international law. 
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The status in international law of some protectorates (or protected states) is in many ways 

similar to that of a self-governing colony. Many of these, for example, the Trucial States in the Persian 

Gulf, and the Indian protectorates of Bhutan and Sikkim, retained, at the time of the declaration of the 

protectorate, or subsequently acquired, a large measure of independence in the management of their 

internal affairs, and to some extent in their foreign relations. 

The subject of protectorates and other forms of non-fully independent territories is increasingly 

becoming of a merely academic significance. This is due to the fact that a great number of territories 

formerly under colonial rule have gained their independence and become sovereign states since the 

Second World War. The inclusion of Chapters XI and XII in the United Nations Charter marked a 

significant change in the legal status of these territories. The Charter establishes the international 

accountability for the administration of non-self-governing territories. It provides for the right of self- 

determination of all peoples. 

The United Nations GA, in a resolution of 14 December 1960 proclaimed the necessity of 

bringing to a speedy end colonialism in all its forms. To this end it adopted a Declaration on the 

granting of independence to colonial countries and peoples; by this Declaration, the Assembly called for 

immediate steps to be taken, in trust and non-self-governing territories or all other territories which have 

not yet attained independence for the transfer of all power to the peoples of those territories in order to 

enable them to enjoy complete independence. This Declaration, as supplementing the principles of the 

Charter set the framework for the advancement of all colonial peoples towards independent statehood. 

Trust territories 

The question of the international personality of trust (and former mandated) territories has 

become increasingly academic in recent years as these territories have gradually acceded to full 

sovereign independence. Today, all the major trust territories have become independent with the 

exception of South West Africa, the exact legal position of which is in dispute as between the United 

Nations and South Africa, and several small island territories in the Pacific under the trusteeship of the 

United States, Australia and New Zealand. 

The question of the international personality of these territories is today bound up, as in the 

past, with the question of where sovereignty in such territories is vested. Under the League of Nations 

Mandates System, the mandated territories were classified as A, B or C territories, according to their 

degree of preparedness for independence. The A mandates such as Iraq and Jordan enjoyed a 

considerable measure of independence in their internal and external relations and thus possessed a 

measure of international personality even before they attained full independence. But in respect of the 

B and C mandates, which under the United Nations system became trust territories, the mandatory or 

trust power exercised a de facto sovereign power over the territory. But the exact nature of the de jure 

position has never been clear and has given rise to a number of conflicting theories. (For a fuller 

account, see Chowdhuri, International Mandates and Trusteeship; and Oppenheim, op. cit., p.212.) 

It is sufficient to state that the generally accepted view today is that these territories stand in a 

category apart by reason of the international system which brought them into existence, and for that 

reason they possess a degree of international personality even in those cases where their inhabitants 

enjoy no authority over the conduct of the internal and external affairs of their territories. 

Belligerent parties 

The insurrection of part of the population of any state against the established government of the 

state is and remains a purely internal affair as long as the established government retains the power to 

control the situation and the capacity to make good any damage which the insurgents might cause to 
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other states. However, as soon as the conflict takes on such proportions that the established 

government is no longer in a position to fulfil any state responsibility to which that conflict might give 

rise, different considerations arise which are the proper concern of international law. 

It often happens that (i) there exists within the state an armed conflict of a general (as distinct 

from a purely local) character and (ii) the insurgents occupy a substantial portion of the national 

territory; and (iii) they conduct the hostilities in accordance with the rules of war, through organized 

groups acting under a responsible authority. In such a case there is present the necessary basis for the 

recognition of the emergence of a subject of international law, to which belligerents rights may be 

accorded. This state of facts must, however, be formally acknowledged before it can have effect as 

between one particular state and the belligerents. For this reason a fuller discussion of the subject will 

be found in 5.25 dealing with recognition of belligerency. 

Insurgents 

It sometimes happens that some of the accepted conditions for the existence of a state of 

belligerency are absent. This would be the case where the rebellious forces do not have effective 

control over any substantial portion of the national territory and are without an organized chain of 

command. In such a case other states are in strict law entitled to disregard the insurgents and to treat 

them as no more than pirates or robbers whenever the insurgents interfere with the rights of the 

nationals of those states. 

In practice, however, other states may and do conduct their relations with such insurgents in 

accordance with the rules of international law governing neutrality and belligerency, thus making the 

insurgents subjects of some of the rules of international law and to that extent subjects of international 

law. 

Individuals as Subjects of International Law? 

Writers are unanimous in their opinion that individuals are, and have for a long time in the 

history of international law been the proper concern of that law. However, that is as far as their 

agreement goes. For there is no agreement as to whether or not this concern of international law with 

the individual makes him a subject of international law not only possessing rights and duties founded in 

that law, but also having the capacity to enforce any such rights as he may have. 

Some writers hold that individuals are subjects of international law, ‘mais non de façon 

immédiate, ou bien seulement á titre exceptionnel’ (Kelsen, ‘Théorié générale du droit international 

public’, 42 HR, 170 (1932)). Others, while admitting that individuals are subjects of international 

law, qualify this by saying that such subjectivity is not possible without the intervention of the state of 

which the individual is a national (Siotto-Pintor, ‘Les Sujets du droit international autre que les Etats’, 41 

HR, 251 (1932) at 356). Yet others refer to individuals as ‘secondary subjects’ of international law 

[Redslob, Les principles du droit des gens moderne, pp. 24 and 208 ff. See also Fitzmaurice, ‘The 

General Principles of International Law considered from the Standpoint of the Rule of Law’, 92 HR, 

at 11 (1957)]. 

There have, however, been some extreme expressions of opinion on the subject. The position 

of the individual as a subject of international law has been greatly obscured by a failure to distinguish 

between the recognition of rights enuring to the benefit of the individual and the enforceability of these 

rights at his instance. The fact that the beneficiary is incapable of taking independent steps in his own 

name to enforce them does not signify that he is not a subject of the law or that the rights in question 
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are vested exclusively in the agency which possesses the capacity to enforce them. To take an 

example from the municipal law of some states, the fact that infants are incapable of enforcing their 

rights of law does not affect the substance of the rights which that law confers upon infants (see 

Lauterpacht, International Law and Human Rights, chap. 2). 

At the present stage in the development of international law, generally speaking, individuals 

lack the procedural capacity to espouse their claims before international tribunals and such claims can 

be entertained only at the instance of the state of which the individual is a national or in certain 

circumstances by the international institution of which he s a servant. But it is now only ‘generally 

speaking’ true to say that individuals lack procedural capacity to bring claims before international 

tribunals, and that only states of which they are nationals can espouse such claims. A characteristic 

trend of modern developments of international law is the granting of procedural capacity to individuals 

for the protection of certain well-defined rights. (For a more detailed analysis of this question, 

see 8.18- 8.25). 

References 

 R.P. Anand, Development of Modern International Law. (Nomos, Germany, 2005). 

 Dixit R.K. & Jayaraj C, dynamics of International Law in the New Millenium (Manak Publications, 
New Delhi, 2009). 

Further Readings 

 D.J. Havis, Case and Materials on International Law, 6th Ed. Thompson & Sweet & Maxwell, 
London, 2004. 

 Brownie, Lan, Principles of International Law, 5th Ed. (OVP, London, 1998). 

Model Questions 

Q. Write a comprehensive note on subjects of International Law. 

Q. Are insurpents also subjects of International Law? 

Answers to Self Assessment 

1. Montevideo Convention of 1933 on Rights and Duties of States. 

2. Equality of states. 
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After going through this lesson you shall be in a position to 

• comprehend the place of individual in international law; 

• analyse the question of nationality; and explain the position of alien. 

Introduction 

The issue of place of individual in international law is a relevant one. In this chapter an attempt 

has been made to relate it to the question of nationality and the status of aliens. 

A Broad View of Individual in International Law 

There are two main views with regard to the place of individual in International Law. There is 

one school of jurists who consider states only as the s of international Law. They observed that it is 

states which meet at international conferences and congresses to determine the rules which are to 

govern their respective claims and to provide ways and means of international co-operation. The 

delegates to such conferences speak in the name of their respective states. It is states and states only 

that may be members of the United Nations, and it is state only that many parties in case before the 

International Court of Justice. It is to the state that the individual must turn for protection when he is the 

victim of denial of justice in a foreign country. 

The other view is that the state is merely a fiction of the brain and ultimately it is the indiviuals 

alone who are the subjects of International law. According to Westlake "The duties and rights of the 

states are the duties and rights of the men who compose them. 

Kelsen opines1. "Like all law, International Law, too is a regulation of human conduct. It is to 

men that the norms of International Law apply; It is against men that they provide sanctions. If 

International Law lays down duties, responsibility and rights, these duties, responsibilities and rights 

can have only human conduct for content. For a duty which could not be a duty of a man to behave in a 

certain way would not be a legal duty; a responsibility which would not consist in a Somelian executed 

by men and directed against men would not be legal responsibility." Ann Van Wynen Thomas says, 
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"The Law of Nations of previous centuries with its roots in natural law, Christian and Greek in the 

jusgentium of the Romans, gave a primary place to the individual, for the very essence of natural law is 

a sense of moral justice, of right reason, which has no meaning in except terms of a heightened 

awareness of the worth of human personality"2 Lauterpacht observed "The claim of the state to 

unqualified exclusiveness in the field of international relations was tolerable at a time when the actuality 

and inter-dependence of the interests of the individual cutting across national frontiers were less 

obvious than they are today. It is this latter fact which explains why the constant expansion of the 

periphery of individual rights an enduring feature of legal development can not stop short    of the limits 

of the state. What is mere important, the recognition of the individual, by dint of the acknowledgement 

of his fundamental rights and freedoms, as the ultimate subject of International law, is challenge to the 

doctrine which in reserving that quality exclusively to the state tends to a personification of the state 

being distinct from the individuals who compose it, with all that such personification implies. That 

recognition brings to man the fact that in the international as in the municipal sphere, the collective 

good is conditioned by the good of the individual human beings who comprise that collectivity. It denies, 

by cogent implication that the corporate entity of the state is of higher order than its component parts. It 

challenges absolute moral superiority of groups, and in particular of the collective agency of the state 

which thus artifically personified is prone to and certainly capable of disregarding all moral restraint".3 

When we say International Law regulates the conduct of the states we must not forget that the conduct 

actually regulated is the conduct of human begins acting as the organ of the state. According to a 

Fenwick "It would seem unreal to say that individuals are not in some degree subjects of international 

law, at least in respect to the rules of substantive law. In respect of procedural law while the individual 

must in general look to his state for enforcement of his rights, there is the precedent of the minorities 

treaties conceived after the First World War to mark the tendency to create international machinery for 

the protection of fundamental rights"4 

According to Oppenhiem , the individuals are generally "the objects of the law of nations. They 

appear as such from many different points of view. When for instance, the recognised territorial 

supremacy to every state is seen to comprise certain powers over foreign subjects within its 

boundaries with the exercise of which their home state has no rights to interfere, these individuals 

appear again as objects of law of the nations. The same applies to those rights of aliens which the 

territorial state is bound to respect and which the home state is entitled to protect. However, the fact 

that individuals are normally the objects of International Law does not mean that they are not, in certain 

cases, the direct subjects thereof".5 

"To the extent to which individuals are not subject but objects of the Law of Nations, nationality 

is the link between them and International Law, it is through the medium of their nationality that 

individuals can normally enjoy benefits from the existence of   the Law of the Nations. This is a fact 

which has consequences over the whole area of International Law. Such individuals as do not possess 

any nationality, enjoy, in general, no protection whatever, and if they are aggrieved by a State, they 

have no means of redress, since there is no state which is competent to take up their case. As far as 

the Law of Nations is concerned, there is apart from restraints of morality or obligations expressly laid 

down by treaty - and in particular the general obligation, enshrined in the Charter of the United Nations, 

to respect human rights and fundamental freedom - no restriction whatever to cause a State to abstain 

from maltreating to any extent such stateless individuals. On the other hand, if individuals who possess 

nationality are wronged abroad, it is, as a rule, their home state only and exclusively which has a right 
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to ask for redress and these individuals themselves have no such right. It is for this reason that the 

question of nationality is very important for the Law of Nations. 

Nationality - It may be defined as the status of membership of the collectivity of individuals 

whose acts, decisions and policy are vouchsafed through the legal concept of the state representing 

those individuals. One of the best passages descriptive of the status is that contained in the judgement 

of the British-Mexican claims commission in Re Lynch.6 

"A man's nationality forms a continuing state of things and not a physical fact which occurs at 

particular moment. A man's nationality is continuing legal relationship between the sovereign state on 

the one hand and citizen on the other. The fundamental basis of a man's nationality is his membership 

of an independent political community. This legal relationship involves rights and corresponding duties 

upon both-on the part of the citizen no less than on the part of the state" 

Most of the rules as to nationality are the sole concern of municipal law. It has long been 

conceded that it is the prerogative of each state to "determine for itself, and according to its own 

constitution and laws what classes of persons shall be entitled to its citizenship". The term 'nationality' 

signifies the legal tie between individual and state. Oppenhiem has rightly started that nationality of an 

individual is his quality of being subject of a certain state.8 

Nationality of an individual is his quality of being a subject of a certain state9, and therefore its 

citizen. It is not for international Law but for municipal law to determine who is, and who is not, to be 

considered a subject. But as stated in Article 1 of the Hague Convention of 1930 on certain question 

relating to the conflict of Nationality Laws, while it is for each state to determine under its own law who 

are its nationals, such law must be recognised by other states only 'in so far as it is consistent with 

International Convention, international custom and principles of law generally recognised with regard to 

nationality10. More recent instruments are the convention on the Nationality of Married Women opened 

for signature on February 20, 1957, and the Convention on the reduction of Statelessness of August 

30, 1961. 

"Nationality should be distinguished from the following :- 

(i) Race 

(ii) Membership or Citizenship of the States of provinces of a Federation. This local 

citizenship fall short of the international status of nationality, although it may entitle the holder 

eventually to claim these fuller and wider rights. 

(iii) The right to diplomatic protection. For example, under United States law and practice, 

many persons enjoy a right to protection without being American subjects11. "Similarly, it has been held 

that French protected subjects do not necessarily become French Nationals."12 

(iv) Rights of citizens, which may be denied to persons who are nationals. Disabilities in 

citizenship, even of a serious nature, do not involve loss of nationality. This is shown by the case of 

Kahane V Parisi and The Austrain State where it was held that Jews in Rumania who were denied 

many privileges and subjected to many severe restrictions were nonetheless Rumanian nationals. 

(v) The status of British "subject under the British Nationality Act, 1948, and cognate 

Common Wealth Legislation. 

As pointed out by Starke13, the law relating to nationality has following importance under 

international law. 

1. The protection of rights of diplomatic agents are the consequence of nationality. 
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2. If a state does not prevent offences of its nationals or allows them to commit such harmful acts as 

might affect other states, then that state shall be responsible for the acts committed by such a 

person. 

3. Ordinary, states do not refuse to take the persons of their nationality by nationality we may mean 

loyality towards particular state. 

4. yet another effect of nationality is that the state can refuse to extract its own nationals. 

5. Nationality may also mean that the national of a State may be compelled to do military service for 

the state. 

6. According to the practice of large number of states during war, enemy character is determined on 

the basis of nationality. 

7. States frequently exercise jurisdiction over criminal and other matters over the persons of their 

nationality. In a number of cases, the Permanent Court of International Justice has held that State 

may by agreement take matters, such as nationality, out of domestic jurisdiction and make them 

of international concern and subject to international jurisdiction.14 

Clearly difficulties may arise in many cases where the nationality of a particular person is in 

doubt. The authorities have long established that the question is to be decided by the municipal law of 

the state whose nationality such person is alleged to possess according to Russell, J., in Stock v Public 

Trusttee :- 

"The question of what State a person belongs to must ultimately be decided by municipal law of 

the state to which he claims to belong or to which it is alleged that he belongs". 

Acquisition of Nationality 

Although it is at present for Municipal Law to determine who is, and who is not, a subject of a 

state. There are five possible methods of acquiring nationality, and, although no state is bound to 

recognise all five, nevertheless all states in practice to do. They are birth, naturalization reintegration 

subjugation, and cession. The British Nationality Act., 1948, recognises the modes of acquiring 

nationality of the United Kingdom and Colonies as : by (1) birth (2) descent (3) registration 

(4) naturalization (5) incorporation of territory into the United Kingdom. 

1.       By birth- The first and the most important mode of acquring nationality is by birth. The vast 

majority of the people of the world acquire their nationality by birth. Some states, such as 

Germany, have adopted the rule that parentage alone is the decisive factor, so that a child born 

of their subjects became ipsofacto by birth their subject, be the child born at home or abroad. 

According to this rule illegitimate children acquire the nationality of their mother. Other states 

such as Argentine, have adopted the rule that the territory on which birth occurs is exclusively the 

decisive factor. According to this rule, every child born on the territory of such a state, whether the 

parents be citizens or aliens, becomes a subject of such state, whereas or child born abroad is 

foreign although the parents may be subjects. Again other states, such as Great Britain, and the 

United States, have adopted a mixed principle since, according to their Municipal law not only 

children of their subjects born at home or abroad become their subjects, but also such children of 

alien parents as are born on their territory. 

2 Naturalization - By naturalization, either by marriage, or when a wife assumes her husband's 

nationality by legitimation, or by official grant of nationality on application to the state authorities. 

In Northen case15, International Court of Justice held that in respect of grant of nationality there is 
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no obligation of the States if that man has no relationship with the state of Naturalization. In this 

case, the court applied the principle of effective nationality. 

3. Through Redintergration - Such individuals as were natural-born subjects of a state but have lost 

their original nationality through naturalization abroad or for some other cause, may recover their 

original nationality on fulfilling certain conditions. This is called redintegration or resumption, in 

contradiction to naturalization, the favoured person being redintegrated and resumed into his 

original nationality. 

4. By Subjugation - When a state is defeated or conquered, all the citizens acquire the nationality of 

the conquering state. 

5. Cession - When a state has been ceded to another state all the people of the territory acquire 

nationality of the state in which their territory has been merged. 

Loss of Nationality - Following are the modes of loss of nationality - 

1. Release - Some states give their citizens the right to ask to be released from their nationality. 

Such release, if granted denationalizes the released individual. 

2. By deprivation - In certain states law may provide that if the national of that state without seeking 

prior permission of the government obtains employment in another state, he will be deprived of 

his nationality. 

3. Long Residence - State laws of many states contain provision in this connection that if a person 

resides for a long period abroad, his nationality ends. 

4. By Renunciation - Some states - Great Britain for instance - which declare a child born of foreign 

partents on their territory their natural - born subject, although he becomes at the same time, 

according to municipal law of the home state of the parents, a subject of such state, give the right 

to such child to make, after coming of age, a declaration that he desires to cease to be a citizen 

such declaration of alienage creates iposofacto the loss of nationality. 

5. Substitution - According to the law of many states the nationality of their subjects extinguished 

iposofacto by their naturalization abroad. Some states, however, do not object to their citizens 

acquiring another nationality besides that which they already possess. Thus according to the 

British Nationality Act of 1948 naturalization in a foreign state no longer involves loss of 

nationality - though the Act permits the person concerned to renounce citizenship of the United 

Kingdom and colonies. On the other hand, the United States Nationality Act of 1952 provides that 

the voluntary naturalization in a foreign country results in loss of nationality. 

Just as naturalization abroad ipso facto extinguishes the nationality of their subjects according 

to the Municipal Law of some states, so, according to International Law, through subjugation or cession 

the inhabitants of the conquered or ceded territory become subjects of the state which annexes the 

territory, and their former nationality is extinguished by substitution of the new. 

Double Nationality, Statelessness, and nationality of Married Women. 

"Due to the conflict of nationality law and their lack of uniformity, it often arises that certain 

individuals possess double nationality.16 A frequent instance is the case of a woman, who, marrying 

somebody not of her nationality may retain her nationality according to the law of the state of which she 

is a national and acquire the nationality of her husband according to the law of the state of which her 

husband is a national. Double nationality may also result from birth in the territory of a state, not the 

state of which the parents are nationals, although usually a minor is given a chance to opt for one or the 

other nationality on the attainment of his maturity. A right of option, otherwise, may be conferred by 

treaty. 
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Article 3 to 6 of the Hague Convention of 1930 on the Conflict of Nationality Laws made an 

attempt to remove the difficulty arising out of double nationality. Article 5, provides that within a third 

state a person of more than one nationality shall be treated as if only had one nationality, and such third 

state shall recognise exclusively either :- (a) the nationality of the country in which he is habitually and 

principally resident, or (b) the nationality of the country with which in the circumstances he appears to 

be in fact most closely connected". 

Article 8-11 of the convention deal with the nationality of married women. In these provisions, an 

attempt has been made to remove difficulties arising out of double nationality. According to these 

provisions, if a women marries then she will automatically acquire the nationality of her husband. In the 

recent times the Convention on the nationality of Married women is yet another important attempt to 

remove the difficulties and problems arising out of the double nationality. 

Reference may also be made here to the Universal Declaration of Human Rights, 1948 Article 

15(1) of the Declaration provides that every one has the right to nationality Article 15(2) further provides 

that no one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality. It 

is very unfortunate that the International Convention on Civil and Political rights, 1966, has not 

incorporated the right of everyone to a Nationality and the right not to be deprived of one's nationality. 

The convenant however affirms the right of every child to acquire a nationality.17 

Statelessness :- An individual may be without nationality knowingly or unknowingly, 

intentionally or through no fault of his own. Even by birth a person may be stateless. Thus, an 

illegitimate child born in Germany of an English mother is actually destitude of nationality, because 

according to German Law it does not acquire a german nationality, and according to British law it does 

not acquire British nationality. Statelessness may occur after birth as well. For instance, it may occur as 

a result of deprivation or loss of nationality by way of penality or otherwise. All individuals who have lost 

their original nationality without having acquired another, are, infact, stateless. Refugees fleeing from 

their country to abroad may also become stateless. 

"Since stateless individuals do not own a nationality, the principle line by which they could 

derive benefits from International Law is missing and thus they lack protection as far as this Law is 

concerned. Their position may be compared to vessels on the open sea not sailing under the flag of a 

state, which likewise do not enjoy any protection."18 

A serious attempt to remove the difficulty arising out of statelessness was made in the Hague 

Convention of 1930. Later on after the establishment of United Nation attention was given to remove 

the difficulties arising out of this problem. In this regard, the convention on the Status of Refugees 

signed at Geneva in July 25, 1951, and the Convention relating to the Status of Stateless persons 

signed at New York on September 28, 1954, conferred important benefits on stateless persons. 

The conference which met at Geneva on March 24, to April 18, 1959, adopted provisions aimed 

at reducing statelessness at birth, but failed to reach agreement on how to limit the freedom of states to 

deprive citizens of their nationality. The conference met again in New York from August 15 to 28, 1961 

and adopted a convention on the Reduction of Statelessness. The convention was opened for 

signature from august 30, 1961. It came into force on December 13, 1975. It provided under Article 1 

that a contracting state shall grant its nationality to a person in its territory who would otherwise be 

stateless; such nationality shall be granted either by operation of law at birth (possibly on certain 

conditions) upon application. Article 1 further provided that a child born in wedlock in a territory of a 

contracting state, and whose mother is a national thereof, shall acquire at birth that nationality if it would 

otherwise be stateless. A person shall not be deprived of his nationality, so as to become stateless, on 
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Self Assessment Questions 

1. Mention Oppenheim’s notion of Nationality. 

 
 

 
2. Stateless persons were given benefits by which convention? 

the ground of departure, residence, abroad or failure to register. So the convention on the Reduction of 

the Statelessness, 1961 is a significant improvement on the provisions of the Hague Convention and 

goes a long way to remove the number of such persons, who do not possess the nationality of any 

other state. 

 
Aliens 

Apart from special treaties of commerce, friendship and the like, no state can claim the right for 

its subjects to enter into, and reside on, the territory of a foreign state. The reception of aliens is a 

matter of discretion, and every state is by reason, of its territorial supermacy competent to exclude 

aliens from the whole, or any part, of its territory.19 

It is a clear that, if a state need not receive aliens at all, its can receive them under certain 

conditions. Most states make a distinction between such aliens as intended to settle down in the 

country, and as such desire only to travel in the country. No alien is allowed to settle in the country 

without having asked for and receive a special authorization, whereas, subject to police visa 

regulations, the country is open to all aliens who are merely travelling. 

The absence of any duty at International Law to admit alliance is supported by an examination 

of State Immigration Laws, showing that scarcely any state freely admits aliens.20 Similarly in the 

absence of treaties providing the country, no state is under any obligation to refuse admission to aliens. 

States are fully competent to grant asylum to the aliens in their territory. But no alien has right to 

receive asylum. It is the discretion of the state whether to grant or refuse the request of asylum. 

Position of Aliens after reception 

With his entrance into a state, an alien, unless he belongs to the class of those who enjoy so 

called exterritoriality, falls at once under the territorial supermacy of that state, although he remains at 

the same time under the personal supermacy of his home state. He is therefore under the jurisdiction of 

the State in which he says and responsible to it for all acts he commits on its territory. The "alien can 

only expect equality of treatment under the local law because he submits to local conditions with 

benefits and burden and because to give the alien a special status would be contrary to principles of 

territorial jurisdiction and equality"21. He owes allegiance, for the duration of his residence, to the State 

within the territory of which he resides. He will also be responsible for illegal acts which he comits 

during the period when the territory concerned is temporarily occupied by the enemy.22 A state has 

wide powers over aliens of the latter kind; it can make them pay rates and taxes, and can even compel 

them in case of need, and under the same conditions as citizens, to serve in the local police and the 

local fire brigade for the purpose of maintaining public order and safety, on the other hand, and alien 

does not fall under the personal supermacy of the local state. Therefore he cannot unless his own State 
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consents, be made to serve in its army or navy, and cannot, like a citizen, be treated according to 

discretion. 

An alien who seeks admission in the territory of a foreign state must carry a valid passport 

issued by a State to which he belongs, he must also obtain in advance, permission to enter in the State 

which is granted in the form of visa. If an alien is found in a state without its permission he may be 

treated as residing illegally in that state. He remains there at the mercy of that state and may be 

deported to the state to which he belongs. The decision of the United Arab Emirates (U.A.E.)   in 1992 

to deport a number of Pakistan and Indians who were found to be residing illegally in that country 

following their taking part in violence, demonstrations and attacking the places of worship was not 

contrary to the rules of International Law. 

Rights of Aliens 

Law on the rights of aliens is not well defined. Aliens are granted depending on conventions or 

arrangements, rights identical with the rights of their own citizens. 

As alien is entitled to certain minimum rights in a state where he resides so that he may enjoy 

his ordinary private life, while privileges which are granted to an alien may be revoked, the fundamental 

rights remain.23 Rights of aliens are normally prescribed in treaties of commerce and establishment. 

Such treaties, very often, 'insert' national treatment a clause which means that aliens can only expect 

that treatment which is given by a state to its own citizens. They possess all those procedural rights 

which are available to citizens in a state.24 However special civil and political rights are denied to them. 

His rights of personal security and personal liberty are as sacred as those of the citizens; his property 

rights; and rights under contract, and limited as they may be, are enlisted to the same protection of law. 

The principle of national treatment was supported by many jurists. While some states favoured 

it. Seventeen States supported the principle at Hague Conification Conference in 1930 a majority of the 

States represented at the Hague Codification Conference opposed it. Many states opposed the 

principle. They supported the international minimum standard, or to say, a moral standard for civilized 

states in the treatment of aliens. A state which fails to measure up to that standard incurs international 

liability. This standard is probably affirmed in the Declaration of the United Nations General Assembly 

adopted in 1962 over permanent sovereignty over National Resources.25 

"It is universally accepted that the jurisdiction of states is limited to the extent that International 

law protects aliens and alien property situated within their territory. Whenever treatment of an alien 

constitutes a violation of international customary treaty law, the state of which the injured alien is a 

national has a legal tight to make a diplomatic protest against, and submit a claim for damages to the 

state responsible for the wrong which in turn has legal duty to make separation. International Law does 

not require a state to take up the claim of its national and it does not allow a State to take up the claim 

unless the injured alien is its national.26 A state incurs international responsibility for an injury suffered 

by an alien only if some fault of commission or omission can be attributed to its own official; if for 

example, state officials fail to exercise reasonable diligence to protect an alien from a harmful action by 

private persons or if they fail to take remedial steps after such an action, the state may be held 

responsible by the home state of the alien from a harmful action by private persons or if they fail to take 

remedial steps after such an action, the state may be held responsible by the home state of the alien. 

Further, "what are the international rights of aliens, the deprivation of which constitutes a delict for 

which the alien's home state has a right to demand separation? It is with regard to the content of these 

rights, not their existence or the processes by which they are protected that international controversy 
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has often erupted, it is agreed that each state may determine for itself whether or not to admit aliens 

into its territory and that once admitted, aliens must obey local laws. 

Expulsion and Reconduction of Aliens 

"States are generally recognised as prossessing the power to expel, deport, and reconduct 

aliens. Like the power to refuse admission, this is regarded as an incident of a state's territorial 

sovereignty. The power to expel and the manner of explusion are, however, two distinct matters. 

Expulsion (or reconduction) must be effected in a reasonable manner and without unnecessary injury to 

the alien affected. Detention prior to explusion should be avoided unless the alien concerned refuses to 

leave the state or is likely to evade the authorities. Also an alien should not be deported to a country or 

territory where his person or freedom would be threatened on account of his race, religion, nationality or 

political views.28 Nor should he be exposed to unnecessary indignity. International Law does not 

prohibit the explusion en-mass of alien, although this is resorted to usually by way of reprisals only. It 

may, however, be treated as an unfriendly act".29 When President Amin of Uganda ordered for the 

explusion of Asians of non-Ugandan nationality, his action could not be challenged, though he was 

criticised vehemently for his action. The sudden en mass explusion of Benin nationals from Gabon by 

President Bongo in 1977 was also a subject of criticism.30 It is submitted that en-mass explusion must 

be condemned. It should be avoided so that the relations between the States may remain friendly. 

Summary 

Individual has come to occupy an important place in international law. In accordance with the 

revised definition of states are not the only subject of international law and among other subjects a 

reference is made to individuals also. Treating individuals as objects and not subjects of international 

law does not in any way debar them of their special position because they continue to enjoy rights and 

perform obligations under international law. More over this by no means denies that in certain cases 

individuals can be direct subject of international law. 
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Model Questions 

1. Discuss various modes of acquiring nationality. 

2. Write a note on the rights of aliens. 

Answers to Self Assessment Questions 

1. Nationality of an individual is his quality of being a subject of a certain state. 

2. Convention relating to the Stateless Persons 1954. 
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Model Questions 

Objectives 

This lesson shall enable you to 

• know that intervention is prevalent among states in actual practice 

• understand that interference of any type cannot be called intervention in international law 

terminology 

• examine various types and grounds of intervention 

• explain the political aspect of intervention in the form of Monroe Doctrine 

Introduction 

It is the duty of every state to abstain from encroaching upon the independence of any other 

state. However situations may arise which demand intervention. 

Definition 

Lawrence points out, “Sometimes it happens that another state or a group of states, interferes 

with its proceedings and endeavour to compell it to do something which if left it to itself it would not do, 

or refrain from doing something which if left to itself, it would do interference of this kind is called 

intervention”1 

According to AIf Rose, “Intervention means the dictatorial interference of a state in the internal 

or external affairs of another state. Merely friendly advice or general political influence do not therefore, 

come under this term which implies that the interference should take place by the use of violence or 

atleast a threat to use vioience.”2 According to Hall, “intervention takes place when a state interferes in 

the relations of two other states without the consent of both or either of them or when it interferes in the 

domestic affairs of another state irrespective of the will of the latter for the purpose of either maintaining 

or altering the actual condition of things Within it.3 

The “intervention” prohibited by international law is usually defined as “dictatorial” interference 

by a state in the affairs of another state. A dictatorial interference is an interference by the threat or use 
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of force... It is evident that general International law does not prohibit intervention under all 

circumstances; forcible interference in the sphere of interests of another state is permitted a reaction 

against a violation of International law.4 

J. G. Starke’s Views: The duty not to intervene in the affairs5 of another state requires some 

comment. International law generally forbids such intervention, which in this particular connection 

means something more than mere interference and much stronger than mediation or diplomatic 

suggestion. To fall within the terms of the prohibition, it must be dictatorial interference, in opposition to 

the will of the particular state affected and almost always as Hyde points out, “serving by design or 

implication to impair the political independence of that state”6 Anything which falls short of this is strictly 

speaking not intervention, and is not forbidden by international Law. A notable historical example of 

dictatorial intervention-for where there was ostensible justification- was the joint march in 1895 by 

Russia, France and Germany to force Japan to return to China the territory of Liaotung which she had 

extorted from the Chinese by the Treaty of Shimonoseki. As a result of this intervention, Japan was 

obliged to retrocede Liaotung to China, fateful step which led ultimately to the Russo-Japanese war of 

1904-05. 

Lauterpacht opined that it follows logically that where a state consents by treaty to intervene this 

is not inconsistent with international law as a general rule. 

Oppenheim’s Views: Intervention is dictatorial interference by a state in the affairs of another 

state for the purpose of maintaining or altering the actual conditions of things. “Such intervention can 

take place by a right or without a right, but it always concerns the external independence or the 

territorial or personal supremacy of the state concerned. That intervention, is as a rule forbidden by 

International law which protects the international personality of the states, there is no doubt. On the 

other hand there is just as little a doubt that this rule has exceptions, for there are interventions which 

take place by right, and there are others which, although they do not take place by right are 

nevertheless permitted by International Law. Intervention can take place in the external as well as in the 

internal affairs of state. It concerns in the first place, the external independence and in the second 

either the territorial or the personal supremacy. But it must be emphasised that intervention proper is 

always dictatorial interference not interference pure and simple? 

Therefore, intervention must neither be confused with good offices nor with mediation, nor with 

intercession, nor with co-operation, because none of these imply dictatorial interference. Thus for 

example, in 1826, at the request of the Portuguese Government, Great Britain sent troops to Portugal in 

order to assist that Government against a threatening revolution on the part of the followers of Don 

Miguel, and in 1849 at the request of Austria, Russia sent troops into Hungary to assist Austria in 

suppressing a Hungarian revolt.”8 

Kinds of Intervention 

The dictatorial type of diplomatic intervention just described differs fundamentaliy from other 

more active kinds of interferences in the internal or external affairs of another state, which are 

commonly grouped under the expression ”intervention” and which may go so far as to Include military 

measures.9 Prof. Winfield10 refers to three kinds of intervention and those are internal, external and 

punitive intervention. 

1. “Internal” intervention : An example is state A interfering between the disputing sections of 

state B, in favour either of legitimate Government or of the insurgents. The interference on the part of 

the People’s Republic of China in the affairs of the Republic of Korea in 1950 by providing aid to the 
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Self Assessment Questions 

1. What are the different kinds of Intervention? 

North Korea was an example of intervention. Again the intervention on the part of Russian forces in the 

uprising of Hungarian people in October 1936 was yet another example of internal intervention. 

2. “External” Intervention : An example is State A interfering in the relations generally the 

hostile relations of other states, as when Italy entered the Second World War on the side of Germany, 

and against Great Britain. This kind of intervention is tantamount to declaration of war. 

3. “Punitive” Intervention : This is the case of a repraisal, short of war, for an injury suffered at 

the hands of another state. For example, a pacific blockade instituted against the state in retaliation for 

a gross breach of treaty. 

J. G. Starke observed that the term Intervention’ has also been used by some writers in the 

expression “subversive intervention” to denote propaganda or other activity by one State with the 

intention of its own purposes, revolt or civil strife in another state. International Law prohibits such 

subversive intervention. (See the Resolution of the United Nations General Assembly on this subject, of 

November 3, 1947, of December 1,1949 and of November 17, 1950 and note Article 2(5) of- the 

International Law Commission’s revised draft code of offences against the peace and security of 

mankind, condemning “organised activities calculated to foment civil strife in another state”). 

The following are broadly expressed, the principal exceptional cases in which a state has at 

international law a legitimate right of intervention. 

(A) Collective intervention pursuant to the Charter of the United Nations, 

2. (This would be by enforcement action under the authority of the United Nations Security 

Council pursuant to Chapter VII of the Charter, or any action sanctioned by the General 

Assembly under the Uniting for Peace Resolution of November 3, 1950. Otherwise, The 

United Nations is prevented by Article 2 paragraph 7 of the Charter from intervening in 

matters “essentially’, within the’domestic jurisdiction” of any State, mere discussion by a 

United Nation’s organ of a matter on its agenda affecting, the internal jurisdiction of 

any’state is not an “intervention” in breach of this Article”). 

(B) to protect the rights and interests and the personal safety of its citizens abroad. 

(C) Self defence, if intervention is necessary to meet a danger of an actual, armed attack. 

3    (This would include collective self defence by the parties to mutual security treaty such 

as the North Atlantic Pact of April 4, 1949. 

(D) In the affairs of a Protectorate Under its dominion; 

(E) If the State subject of the intervention has been guilty of a gross breach of international law 

in regard to the intervening state, for example, if’ it has itself unlawfully, intervened. 

According to Starke states, must subordinate the exercise of any such exceptional rights of 

intervention to their primary obligations under the United Nations Charter, so that except where the 

Charter permits it, intervention must not go so far as the threat or use of force against the territorial 

integrity or political Independence of any state (see Article 2 paragraph 4). 
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Before the Spanish civil war of 1936-38, the principle was generally approved that revolution or 

civil war or other grave emergency in another state might be cause for intervention if safety of the State 

desiring to intervene were affected by the conflict, or emergency, or if there were serious interferences 

with the exercise by it of some rights which should be respected” How far this principle remains valid 

today, particularly in the light of ‘a state’s obligation under the United Nations Charter is open 

to question. In 1936 the European Great Powers departed from the principle by agreeing not 

to intervene in the Spanish Civil War under any circumstances (even by certain kinds of trading with the 

contestants). Twenty years later, when in October-November, 1956, Great Britain and France did jointly 

intervene by force against Egypt in the Suez Canal Zone, Ostensibly in the Israeli-Egyptian conflict 

under claim of a threat to their vital interests, the rest of the world as expressed in the U.N. General 

Assembly was to condemn this action as interalia a breach of the United Nation Charter. It was 

maintained that, as Egypt had not been guilty of any actual armed attack within the meaning of Article 

51 of the charter, recourse to an alleged right of collective self-defence was not justified. For a similar 

reason, namely the. absence of any actual armed attack, it has been claimed that the United States 

action in ‘landing forces in Beirut in July, 1958, on the invitation of the President of Lebanon to assist 

that country against an alleged threat of insurrection stimulated and assisted from outside, and to 

protect. American lives and property, was not in strict sense a measure of self- defence authorised by 

Article 51. 

The Beirut landing was, however, justified not only as an act of self-defence, but also on the 

ground that the Legitimate Government of Lebanon had consented to the intervention. The rule in this 

connection is that in the case of strife which is primarily internal and particularly where the outcome, is 

uncertain the mere invitation by either faction to an outside state to intervene does not legalise an 

otherwise improper intervention. In as much as it is claimed that subsequent events showed that the 

strife in Lebanon was purely of an internal character, the legality of the American intervention in 

Lebanon has been doubted. (Moreover the reports of the United Nations observation Group in Lebanon 

did not support any theory of outside intervention a large scale). 

Grounds of intervention 

It is apparent that interventions as take place by right must be distinguished from others. 

Wherever there is no right of intervention, an intervention violates either the external independence or 

the territorial or personal supremacy. But if an intervention takes place by right, it never constitutes 

such a violation, because the right of intervention is always based on a legal restriction upon the 

independence or territorial or personal supremacy of the state concerned, and because the latter is by 

duty bound to submit to the intervention. 

Oppenheim’s View on Grounds of Intervention 

A state may have a right of intervention against another state, mainly for seven reasons: 

1. A state which holds a protectorate has a right to intervene in all the external affairs of the 

protected state. 

2. If the external affairs of a state interfered in the affair of another state, the latter has a right to 

intervene in case the former deals with that affair unilaterally. The events of 1878 provide an 

illustrative example. Russia had concluded the preliminary Peace of San Stefano treaty with 

defeated Turkey, Great Britain protested because the contents of this peace were inconsistent 

with the Treaty of Paris of 1856 and the convention of London of 1871, and Russia agreed to 

the meeting of the Congress of Berlin for the purpose of arranging matters. 
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3. If a state which is restricted by an international treaty in its external independence or its 

territorial or personal supremacydóes not comply with the restrictions concerned, the other party 

or parties have a right to intervéne Thus the United States of America, in 1906, intervened in 

Cuba in conformity with Article 3 of the Treaty of Havana of 1903, (now virtually abrogated) for 

the purpose of re-establishing order, and in 1904 in Collective intervention at the present time is 

in pursuance of the provisions of the Charter of the United Nations viz; the enforcement action 

under the authority of the United Nations Security Council in accordance to Chapter VII of the 

Charter. 

Summary 

International law generally forbids intervention in the affairs of another state. Intervention to be 

prohibited is neither simple interference nor mediation nor even diplomatic ...suggestion by one state in 

the affairs of another state. Both Starke and Oppenheim opine that interventon is dictatorial interference 

by a state in the affairs of another state to maintain or alter the actual condilions of things. It always 

affects the external independence or the personal supremacy of the state concerned. Intervention can 

be internal, external, punitive and subversive in kind can take place by a right or without a right. The 

Monroe doctrine highlights the political as distinct from the legal aspect of intervention. 
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Model Questions 

1. What do you understand by Intervention? Discuss its various types. - 

2. Define Intervention and examine the relevance of Monroe Doctrine in connection with 

Intervention. 
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Objectives 

This lesson shall enable you to: 

• know what recognition means in international law. 

• examine theories regarding recognition 

• analyse types of recognition 

• understand modes and consequences of acquiring recognition. 

Introduction 

The common consent of civilised states is the basis of the Law of Nations, statehood alone does 

not imply membership of the Family of Nations. Those states which are members are either original 

members because of Law of Nations developed slowly between them through custom and treaties, or 

they are members as having been recognised by the body of members already in existence when they 

were born. A state is, and becomes, and international person through recognition only and exclusively. 
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There is a difference of opinions among writers. They maintain that, if a new state comes into 

existence either by breaking off from the existing recognised state, as Belgium did in 1831, or 

otherwise, such new state enters right into the family of Nations and becomes of right the International 

person. They do not deny that the practice such recognition is necessary to enable every new state to 

enter into official intercourse with other states. Yet they assert that theoretically every new state 

becomes a member of the Family of Nations ipso facto by its rising into existence, and that recognition 

supplies only the necessary evidence of this fact. 

Others hold the view that it is rule of International Law that no new state has a right as against 

other states to be recognised by them; that no state has a duty to recognise new state; and that a new 

state before its recognition cannot claim any right which a member of the family of Nations has as 

against other members. ‘Through recognition only and exclusively a state becomes an international 

person and a subject of International Law. The granting of recognition is within the discretion of States, 

it is not a matter of arbitrary will but must be given or refused in accordance with the legal principle. In 

recognising a new state as a member of the International community the existing states declare that in 

their opinion the new state fulfils the conditions of statehood as required by International Law. Acting in 

this manner the existing states perform in the full exercise of their discretion, a quasi-judicial duty. The 

bulk of the practice of states probably supports the view that Governments do not deem themselves 

free to grant or refuse recognitions to new states in an arbitrary manner, by exclusive reference to their 

own political interests, and regardless of legal principle. Undoubtedly, as the recognising state is thus 

particular matter both the guardian of its own interests and an agent of international law, it is 

unavoidable that political considerations may from time to time influence the act or refusal of 

recognitions.”1 

Definition 

The concept of Recognition has been defined by various International Jurists, Jessup observes 

that recognition of state is the act by which another state acknowledges that the political entity 

recognised possesses the attributes of statehood.2 Recognition may be defined as formal 

acknowledgment by an existing member of the international community of the international personality 

of a state or political group not hitherto maintaining official relations with it.3 

Consideration Behind Recognition 

Recognition is, as the practice of most states shows, much more a question of policy than of 

law. The policy of recognising state is conditioned principally by the necessity of protecting its own 

interests, which lie in maintaining proper relations with any new state or new Government that is likely 

to be stable and permanent.4 Besides this, other political considerations, for example, trade, strategy. 

etc. may influence a state in giving recognition. States have frequently delayed, refused or eventually 

accorded recognition to newly-formed states or Government for reason that lacked strict legal 

justifications. For example, in the First world War, Great Britain, France, the United States, and others 

powers recognised Poland and Czechoslovakia before the latter actually existed as independent States 

or Governments. Similarly , in the Second World War the grant of recognition was conditioned by 

supreme necessity of strengthening the ranks in the struggle against the Axis Powers, as for example 

in the case of recognition of the Government in-exile in London. 

“In form and in substance, recognition has continued to remain primarily a unilateral diplomatic 

act on   the part of one or more States. No collective organic procedure for granting recognition based 

on established legal principles has yet been evolved by the international community, although the 

provision in the United Nations Charter (Article 3-4) directed to the admission of States to membership 
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of the Organisation may incidently amount to a certificate of Statehood.”5 Accordingly, the recognition of 

a new State has been defined with some authority 6 as: 

“………… the free act by which one or more States acknowledge the existence on a definite 

territory of a human society politically organised, independent of any other existing state, and capable 

of observing the obligations of International Law, and by which they manifest therefore their intention to 

consider it a member of international community.” 

Another writer has described that recognition as a State “implies that in the opinion of the 

recognising state the nascent community possesses the requirements of statehood, and is therefore a 

normal subject of International rights and duties.”7 

Article 1 of the Montevideo Convention of 1933 on the Rights and Duties of States (signed by 

the United States and certain Latin American Countries) enumerates that the State to be recognised 

must posses four qualifications : (a) a permanent population; (b) a defined territory; (c) A Government; 

and (d) a capacity to enter into relations with other states, although the requirement of definiteness of 

territory is not generally insisted upon (of the case of the recognition of Israel in 1949, while its 

boundaries were still not finally determined). 

“Recognition as a Government, on the other hand, implies that the recognised Government is, in 

the opinion of the recognising state, qualified to represent an existing state. This act of recognition in 

both cases may be express, that is by formal declaration (which may be by diplomatic Note, not verbal, 

parliamentary declaration, or treaty)8 or implied when it is a matter of inference from certain relations 

between the recognising state and the new state or new Government. The manner of recognition is not 

material, provided that it unequivocally indicates the intention of the recognising state.”9 

 

 
Objects of Recognition 

Many writers have, however, sought to draw wider theoretical implications as to the object of 

recognition. There are two principal theories as to the nature, functions and effect of recognition :- 

(a) According to the Constitutive theory, it is the act of recognition alone which creates 

statehood or which clothes a new Government with any authority or status in the international sphere. 

(b) According to the declaratory or evidentiary theory, statehood or the authority of a new 

Government exists as such prior to and independently of recognition. The act of recognition is merely a 

formal acknowledgment of an established situation of fact. 

“Probably the truth lies somewhere between these two theories. The one or the other theory 

may be applicable to different sets of facts. The bulk of international practice supports the evidentiary 

theory in as much as while recognition has often been given for political reason and has tended 

therefore to be constitutive in character, countries generally seek to give or refuse it in accordance with 

legal principles and precedents. Also recognition has frequently been withheld for political reasons10 or 

until such time as it could be given in exchange for some material diplomatic advantage to be conceded 

by the newly recognised state or government a clear indications that the latter already possessed the 

requisite attributes of statehood or governmental a authority. Moreover, a mere refusal by a single state 

Self Assessment Exercise 

1. Complete the statement Recognition continues to be primarily a . 
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to recognise could not affect the situation if a great number of other states had already given their 

recognition. Nor have states in practice regarded non-recognition as conclusive evidence of the 

absence of qualifications to be a state or a Government. Indeed by insisting that unrecognised States 

or government must observe the rules of international law, they have implicitly acknowledged that they 

possess some status as such. 

The evidentiary theory is further supported by the following rules: 

(a) The rule that if a question arises in the courts of a new state or to the date at which the state 

came into existence, it will be irrelevant to consider the date when treaties with other states recognising 

it came into operation. The date when the requirements of statehood were in fact first fulfilled is the only 

material date. 

(b) “The rule that recognition of a new state has retroactive effect, dating back to its actual 

inception as an independent state. These two rules which apply also to newly recognised Government 

are based principally on the necessary consideration that there should be no gap of time during which a 

state or Government is out of existence. In other words continuity is the essence of State sovereignty or 

of governmental authority. Otherwise many transactions, contracts, changes of status. etc., of the 

utmost importance to private citizens would be null and void because made in a period when the laws 

of the particular state or Government under which they were effected were unrecognised.” 

“The constitutive theory finds some support in the fact that only upon recognition does the 

recognised state or Government acquire any status, as such, in the municipal courts of the recognising 

state.”11 

Judge Lauterpacht in his treatise on Recognition12 expressed the view that the Constitutive 

Theory is more in accordance with the practice of States and with sound legal principle. However he 

criticized the traditional Constitutive Theory and the Declaratory Theory. 

According to him, there is a duty of each state towards the international community to recognise 

a new state or new government which fulfils the legal requirement of statehood and other necessary 

qualifications. A similar view was put forward by the International Court of Justice in its advisory opinion 

on conditions of membership in the United Nations (1948). However Starke does not accept the point of 

view of Lauterpacht although he admits that there would be less legal and political embarrassment if 

the rules of Intentional Law regarding recognition were, as, advocated by Lautepacht. The way the new 

State of Israel and the Communist Government of China have been recognised by some of the states 

and not others, does not support the contention of Lauterpacht. There is also the question as to how 

the legal duty to recognise is to be enforced in actual practice. “To each duty, there must correspond a 

correlative right, and how would one define this right? Is it a right of the State claiming to be recognised, 

or a right of the international community, and how would such claims of right be presented?   The 

answer to these questions must be that the practice of states- particularly of the Great Powers – does 

not support the existence of the duty or the right mentioned. No right to recognition is laid down in the 

Draft declaration on the Rights and Duties of States, drawn up by the International Law Commission in 

1949. The action of States in affording or withholding recognition is as yet uncontrolled by any rigid rule 

of international law; on the contrary recognition is treated for the most part, as a matter of vital policy 

that each State is entitled to decide for itself: (Also municipal courts have adopted the view that the 

decision to recognise is a political one, to be performed by the executive, and not to be questioned in 

court of law; of Oeljen V Central Leather Company (1918), 246 Us 297) Podesta Cosrta’s views that 

recognition is “facultative” and not an obligatory act is more consistent with the practice. There is not 

even a duty on state under international law to withdraw recognition if the qualifications of statehood or 
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of governmental authority cease to exist. The apparent arbitrariness of state practice in this regard is 

tampered by the consideration most states try, as far as, possible to give recognition according to legal 

principles and precedents, to the extent atleast that although they may withhold recognition for political 

reasons, when they do grant it they generally make sure that the state or Government to be recognised 

at least possesses the requisite legal qualification. To this degree states do treat recognition as a legal 

act.” 

Methods of Recognition 

There are various forms of Recognition: 

Implied Recognition : Recognition is a matter of intention and may be express or implied. 

Recognition takes place by a formal notification or a declaration clearly announcing the intention of 

recognition. Such as a note addressed to the State or government which has requested Recognition, 

Implied recognition takes place through acts which althongh not referring expressly to recognition, 

leave no doubt as to the intention to grant it. Such acts may properly be referred to as modes of 

recognition. As recognition is a matter of intention and as important legal consequences follow from the 

grant of refusal, thereof, care must be taken not to imply recognition from actions which, although 

amounting to a limited measure of intercourse, can not properly be regarded as modes of recognition.13 

Thus, in the absence of an unequivocal intention to the contrary, no recognition is implied in 

participation in an international conference in which the unrecognised authority takes part; in the 

conclusion of a multilateral treaty to which that authority is a party; in the retention (as distinguished 

from fresh appointment) of diplomatic representatives for an interim period; in the retention, replacing, 

and (probably) sending and reception of consuls (especially if the latter is not accompanied by a 

request in the fact and manner of communication with foreign authorities; in the request for and grant of 

extradition; in the maintenance of contact with the insurgents in a civil war; or in admission so far as 

states opposed to such admission are concerned to an international organisation, such as, the United 

Nations. The only legitimate occasions for implying recognitions are : (a) the conclusion of a bilateral 

treaty, such as treaty of commerce and navigation, regulating comprehensively the relation between the 

two states; (b) the formal initiation of diplomatic relations, (c) probably, the issue of a consular 

exequatur; (d) in the case of recognition of belligerency, a proclamation of neutrality or some such 

unequivocal act. 

Conditional Recognition: 

‘Recognition, in its various aspects, is neither a contractual agreement nor a political 

concession. It is declaration of capacity. This being so, it is improper to make it subject to conditions 

other than existence – including the continued existence – of the requirements which qualify a 

community for recognitions as an independent state or a Government, or a belligerent in a civil war. 

Infact, the practice of states shows few examples, if any, of conditions of recognition in the accepted 

sense; i.e. of stipulation & the non fulfillment of which justifies withdrawal of recognition, when in 1878, 

at the Berlin Congress, Bulgaria, Montenegro, Serbia and Romania were recognised as independent 

states, a condition was imposed upon them to the effect that they should not impose religious 

disabilities upon their subjects. There was general agreement that any failure on the part of these 

states to fulfil those conditions would not justify or make legally possible – The withdrawal of 

recognition. This applies even more cogently to cases in which the recognising state obtains, as the 

price of recognition, promises and undertakings given not in general interest but for its particular 

advantage. Such stipulations which are contrary to the true function of recognition14 are relatively a rare 

occurance.15 They do not in any case constitute a condition in the accepted legal sense of the term.16 
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Collective Recognition: Usually, the recognition of a state is done individually by the various 

recognising states. However, in certain cases, recognition is accorded collectively. In 1878, the 

Congress of Berlin accorded collective recognition to the State of Rumania, Bulgaria, Serbia and 

Montenegro. In 1921, the Allied Powers accorded collective recognition to Estonia and Albania. “The 

advantages of recognition taking place by some collective international act, or through the medium of 

international institution can not be denied. It would obviate the present embarrassments due to 

unilateral acts of recognition. In the light of the Advisory Opinion of the International Court of Justice on 

conditions of membership of the United Nations17, which recognises statehood as a primary 

qualification for admission to the United Nations, it is clear that such admission is tantamount to 

recognition of the member admitted as a State18 

Recognition of a Head of State or of a new Government 

There is a fundamental difference between recognition of a state as such and the recognition of 

the head of an already existing state or the new government of an already existing state. In the case of 

Lehigh Vally Rail Road Co Vs. The State of Russia, it was held in 1927 by an American Court, ‘the 

granting or refusal of recognition (of a government ) has nothing to do with the recognition of the state 

itself. If a foreign state refuses the recognition of a change in the form of government of an   old state, 

the latter does not thereby lose its recognition as an international person’ Ordinarily, there is no 

difficulty in the recognition of a head of a state or of a new government of an already existing state. 

However, difficulty arises only if a change takes place in the headship of the state or government by 

revolutionary methods. When such a thing happens, it is upto the recognising state to accord it 

recognition or not. A lot of care has to be taken in this matter. The newly established government-may 

not be a stable one. The premature recognition of a new government or the head of a state may be 

interpreted as an unfriendly act; All these considerations demand a lot of caution on the part of the 

recognising state. Most of the states fallow a non-committal policy and to begin with accord only de- 

facto recognition and the dejure recognition is conferred afterwards only. 

Recognition of Government in Exile 

The Government of a state is in exile when its territory is occupied by an enemy. Such a 

government continues to be recognised as the government of the occupied territory if it continues its 

efforts to regain control of the lost territory. During the Word War II, the Government of many European 

States set up their headquarters in London and from there continued to fight against their enemies. 

However, if, after the war is over, and treaty of peace is made, the government in exile fails to get back 

possession of its lost territory, it loses its right to be recognised as the Government of the State. 

DE-JURE and DE-FACTO Recognition 

The practice of States draws a distinction between de-jure and de-facto recognition. 

“Recognition de-jure means that according to the recognising state, the state or government recognised 

formally fulfils the requirements laid down by international law for effective participation in the 

international community. Defacto recognition means that in the opinion of the recognition state, 

provisionally and temporarily and with all due reservations for the future, the state or Government 

recognised fulfils the requirement in fact (de-facto).”19 “General propositions about the distinction 

between de-jure and de-facto recognition are to be distinguished, since, as it was emphasised that 

every thing depends on the intention of the government concerned and the general context of fact and 

law. On the international plane a statement that a government is recognised as the de-facto 

Government of a state may involve a purely political judgement, involving either a reluctant or cautious 

acceptance of an effective government, lawfully established in terms of International law and not 
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imposed from without, or an unwarranted acceptance of an unqualified agency. On the other hand, the 

statement may be intended to be or to include a legal determination of the existence of an effective 

government, but with reservations as to its permanence and viability. It may of course happen that the 

legal and political bases for caution coincide. The distinction occurs exclusively in the political context of 

recognition of governments. It is sometimes said that dejure recognition is irrevocable whilst defacto 

recognition can be withdrawn. In the political sense recognition of either kind can always be withdrawn; 

in the legal sense it can not be unless a change of circumstances warrants it. Of course, if a statement 

involving a legal determination of effectiveness is made, withdrawal as a political gesture is 

embarrassing, but not more so than the withholding of recognition on political grounds. 

“Situations do occur where there is a serious legal distinction between de-jure and de-facto 

recognition as those terms are employed in the particular context. Thus some governments accepted 

certain legal consequences of German control of Austria, 1938-45, and Czechoslovakia, 1939-45, for 

example in the fields of nationality law and consular agents. Yet, some government did not accept the 

legality of the origin of the factual control of Germany.20 In documents relating to these matters ‘defecto 

recognition may be used to describe acceptance of facts with a dubious legal origin; dejure recognition 

would be in appropriate and legally unjustifiable. 21 In this context it is legally hazardous to accept the 

full legal competence of an administration accorded only ‘defacto recognition’. Thus, the Bank of 

Ethopia v. National Bank of Egypt and Liguori, the Court gave effect to an Italian decree in Abyssinia on 

the basis that the United Kingdom Italy as the defacto government. Infact Italy at the time was more 

than belligerent occupant. Furthermore, in situations where rival governments were accorded de jure 

and de facto recognition in respect of the same territory, problems arise if the same legal 

consequences are given to both types of recognition.”22 

Withdrawal of Recognition 

Recognition is a declaration on the part of the recognising state, that a foreign community or 

authority is in possession of the necessary qualifications of statehood, of governmental capacity or of 

belligerency. These qualifications are not necessarily enduring for all time. A state may lose 

independence, a government may cease to be effective; a belligerent party in a civil war may be 

defeated. In all these cases withdrawal of recognition is both permissible and indicated. On occasion, 

withdrawal of recognition is accomplished by means of express notification to the authority from which it 

is withdrawn. As a rule, however, withdrawal of recognition takes place by the recognition de-jure of the 

rival Government which has succeeded in establishing itself, or of the sovereignty of the state which 

has annexed another. Thus Great Britain withdrew in 1938 her recognition of Abyssinia as an 

independent state by recognising de-jure the annexations of that country by Italy. In 1939 she withdrew 

her recognition from what had been hitherto the de-jure Government of Spain by recognising the 

revolutionary Government, hitherto recognised de facto, as the de jure Government of the whole of 

Spain. 

Retroactivity of Recognition 

According, at least, to the practice of British and American courts, recognition is retroactive in 

the sense that courts treat as valid the acts of the newly recognised state or Government dating back to 

the commencement of the activities of the authority thus recognised. 23 For instance, if the Communist 

China was recognized by the USA in 1979 the latter would treat all the acts of the former from the date 

when it in fact came into existence. That rule, for which there appears to be no direct international 

authority is one of the convenience rather than of any principle of international law. However, in those 
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cases where a state is granted de facto recognition initially and de jure recognition later on, the effect of 

recognition starts from the date of de facto recognitions. It may be regarded as a prima facie rule. 

Recognition of Belligerency 

When the civil war takes place in a state in such a dimension that other states start treating it as 

a real war between the rival powers, it is said that the state of belligerency exists. When the rebels are 

recognised, it is known as recognition of belligerency. The recognition of belligerency shows that the 

recognizing state feels that the rebels are in a position to exercise authority over the territory in their 

possession. Starke opines that certain conditions must exist before belligerency is recognised. First, the 

hostilities must be of general character as distinct from those of a purely local nature. Second, the 

insurgents must be in control of a sufficient portion of territory to justify the inference that they represent 

a rival power of some magnitude. Third, both parties must act in accordance with the laws of war, and 

the insurgents in particular, must have organised armed forces under a proper command. If these 

conditions are present in the rebels they may be recognised by other States which in the international 

law is called recognition of belligerency. 

The grant of recognition of belligerency entails the usual consequences to the recognizing state, 

of declaration of neutrality in the case of a regular war. The recognising State become entitled to 

neutral rights, these must be respected by rival parties. Recognising state is also bound to accord the 

right of belligerents to the warring parties such as the right of admission of their ships into its ports, the 

right to visit and search in the sea. It may be concluded that the consequence of recognition of 

belligerency is that the rules of warfare apply to such hostilities. It may be noted that the Geneva 

Convention of 1949, wherein many rules have been made which are required to be observed by the 

warring parties, are applied by the belligerents in time of war and by the parties engaged in a civil war. 

Recognition of Insurgency 

When in a civil war, rebels or insurgent forces start operating in such a way that they capture a 

large part of the territory formerly governed by the parent government and they constitute de facto 

authority over it, the rebels or insurgents may claim some measures of international subjectivity. After 

the Second-World War, a number of cases of internal conflicts occurred. Some of the examples are: the 

Greece (1946-49), in Northern Ireland and the Hungry (1956);in Czechoslovakia (1968), in the Congo 

(1960-61); Yemen (1962-69); Nigeria (1967-70); Nicaragua (1978-79) and the El Salvador (1979-83). 

When the insurgents or rebels are recognised by other existing states, it is described as recognition of 

insurgency. Before insurgency is recognised, recognising, state is required to satisfy the following 

conditions:- 

Firstly, insurgents have occupied control over a considerable part of the territory. Secondly, the 

insurgents have a support from the majority of the people inhabiting the territory. Thirdly, when the 

rebel forces do not act under the command of an organised authority in possession of considerable 

territory or when they do not by their conduct offer the necessary guarantees for complying with the 

accepted rules of war. 24 If the rebels are defeated, or to say if they fail in their attempt to secede or in 

the seizure of power, recognition granted to them falls to the ground. However, if the rebels aim at 

secession, come out successfully in the civil war the recognition of isurgency is deemed as the first step 

on the road to recognising, them as a new state. It is also to be noted that when the existing states 

consider that it is premature to recognise the rebels or insurgents because they have not yet made 

much headway towards establishing substantial territorial control or setting up an administration with 

wide spread popular support, they may provide support to the rebels without recognizing them. For 

instance. United States in April 1989 in order to demonstrate continuing support to rebel groups in 
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Afghanistan appointed a special Envoy with a rank of an ambassador. The above interim step was 

regarded by the U.S.A. as short of diplomatic recognition. 

As a general rule, when a civil war takes place in a country, other states are not required to 

interfere in it, as it is domestic affair of a state. However, in some cases it becomes impossible to 

remain aloof in such a state of affairs, and therefore, recognition is granted so as to protect the interest 

of nationals, property and also for securing commercial intercourse. Further, some states may be 

inclined to recognise the insurgents on account of political, religions, or ideological affinities or because 

of military or strategic consideration. When the insurgency is recognised by a State, latter protects the 

insurgents from being treated by it as pirates. But the recognising, state itself acquires no new rights so 

far as its relations with the insurgents are concerned. De facto recognition of insurgents by the Great 

Britain in the Spanish Civil War (1936-39) in regard to the territory under their control is an example of 

recognition of isurgency. 

Consequences 

Among the more important consequences which flow from recognition of a new Government or 

State are these: (1) It thereby acquires the capacity to enter into diplomatic relations with other states 

and to make treaties with them; (2) With the limitations which are far from being clear, former treaties (if 

any) concluded between the two states, assuming it to be and old state and not a newly born one are 

automatically revived and come into force; (3) It thereby acquires the right, which at any rate according 

to English law, it did not previously possess, of suing in the courts of law of the recognising, state; (4) It 

thereby acquires for itself and its property, immunity from the jurisdiction of the courts of law of the state 

recognising, it and the ancillary rights an immunity which, according to English law, at any rate, it does 

not enjoy before recognition; (5) It also becomes entitled to demand and receive possession of property 

situated within the jurisdiction of a recognising State, which formerly belonged to the preceding 

government at the time of its suppression; (6) Recognition being retroactive and dating back to the 

moment at which the newly recognised Government established itself in power, its effect is to preclude 

the courts of the recognising, state from questioning the legality or validity of such legislative and 

executive acts past and future, of that Government as are not contrary to international law; it therefore 

validates, so far as concerns those courts of law, certain transfers of property and other transitions 

which before recognition the court would have treated as valid.”25 

Summary 

Generally it is said that a state is and becomes on international person through recognition only 

and exclusively. Though granting of recognition is subject to the discretion of states but in practice it is 

given and refused only in accordance with legal principles. No state enjoys right against other states to 

be recognized by them. Likewise no state has a duty to recognize a new state. The object of 

recognition according to the constitutive theory is to confer the status of statehood whereas the 

declaratory theory claims that recognition is only a formal acknowledgement of an established fact. 

Recognition of a state as such is different from recognition of the head of state or recognition of a new 

government. This is especially significant if new government or head of the state is changed by 

revolutionary methods. In such a situation, most of the states to begin with, accord only defacto 

recognition. Similarly a government in exile continues to be recognized if it continues its efforts to 

regain control over the territory occupied by an enemy. Recognition however is, not permanent and can 

be withdrawn also. In international law there is a provision for recognition of belligerency and of 

insurgency. By and large practice of states show that recognition is retroactive in effect. 
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Model Questions 

1. What are the objects of Recognition. 
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1. Recognition continues to be primarily a unilateral act on the part of one or more states. 
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Objectives 

With this lesson you shall be able to 

 understand how and under what circumstances does the state responsibility arise. 

 know as to how state responsibility is fixed or settled. 

 explain international delinquency and the notion of imputability. 

Introduction 

It is often maintained that a state, as a sovereign person, can have no legal responsibility 

whatever. This statement is correct with reference to certain acts of a state towards its subjects. “A 

state can change its laws at its will and can make new law. The position is different with regard to the 

external responsibility of a state. Responsibility in that sphere is attached to every state as an 

International person. A state has certain obligations under International law. The state responsibility 

concerning international duties is, therefore a legal responsibility, for a state cannot abolish or create 

international law in the same way that it can create or abolish municipal law”1. Frequently action taken 

by one state results in injury to, or outrage on, the dignity or prestige of another state. “The rules of 

International law as to state responsibility concern the circumstances in which, and principles whereby, 

the injured state becomes entitled to redress for the damage suffered”2. 

In the Chorzow Factory (Indemnity) case3, the Permanent Court of International Justice said 

“….. it is a principle of International law and even a general conception of law, that any breach of an 

engagement involves an obligation to make reparation. Similarly, in the Corfu channel case, the 

International Court of Justice found that Albania was liable for consequences of a mini laying in her 

territorial waters. The Court stated “these grave omissions involve the international responsibility of 

Albania. Albania was responsible under international law for the exposing which occurred... and for the 

damage and loss of human life which resulted from them, and there is a duty upon Albania to pay 

compensation to the United Kingdom”4. 
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Every neglect of an international legal duty constitutes an international delinquency, and the 

injured state can, subject to its obligations of pacific settlements through reprisals or even war compel 

the deliquent state to fulfill its international duties. State responsibility is now in a general way 

recognised in times of war by Article 3 of the Hague Convention of 1907 concerning the laws and 

customs of war on land, which stipulates : A belligerent party which violates the provisions of the said 

Regulations shall, if the case demands, be liable to pay compensation. It shall be responsible for all 

acts committed by persons forming part of its armed forces. 

The question of state responsibility was considered by the Hague Conference of 1930. It has 

been considered by the commission in the early fifties but one present work has been done since 1969 

by Professor Ago as the special Repporteurs………… “the object of the current work of the U.N. 

International Law Commission on state responsibility, is to codify the rules governing state 

responsibility as a general and independent topic.”5 Part I of the draft on state responsibility is 

concerned with determining on what grounds and under what circumstances a state may be held to 

have committed an internationally wrongful act which, as such is a source of international responsibility. 

Part II deals with the content, forms and degree of international responsibility, that is to say, the 

determination of the consequences an internationally wrong one act of state may have under 

international law (reparative and punitive consequences of an internationally wrongful act, relationship 

between these two type of consequences, material forms which reparation and penalities may take). 

Once these two essential tasks are completed the commission may, if it seems fit decide to add to the 

draft part III concerning the settlement of disputes and the “implementation.”6 

By the 42nd session in 1990, the Commission had provisionally adopted the first reading of 35 

articles relating to first share of its work. First five articles of second phase were also adopted. 

Types of State Responsibility 

It is necessary to distinquish between two different kinds of state responsibilities. The same may 

be named ‘original’ in contradiction to ‘vicarious’ responsibility. ‘Original’ responsibility is borne by a 

state for its own that is, for its Government’s actions, and such actions of the lower agents or private 

individuals as are performed at the Government’s command or with its authorisation. States are 

according to the law of Nations, in a sense responsible for certain acts other than their own namely, 

certain unauthorised infurious acts of their agents, of their subjects and even of such aliens as are for 

the time being living within their territory. The responsibility of states for acts other their own is a 

‘vicarious’ responsibility. Since the Law of Nations is primarily-though not exclusively a law between 

states only, it must make every state in a sense responsible for certain internationally injurious acts 

committed by its officials, subjects and such aliens as are temporarily resident on its territory. 

“It is however, obvious that original and vicarious state responsibility are essentially different. 

Whereas the one is responsibility of a state for a neglect of its own duty, the other is not. A neglect of 

international legal duties by a state constitutes on international delinquency. The responsibility which a 

state bears for such a delinquency is especially grave. Also, the state is, in general, liable to pay 

compensation for injurious acts of its officials which, although unauthorized, fall within the normal scope 

of their duties. On the other hand the vicarious responsibility which a state bears requires it chiefly, in 

addition to an apology, to compel those officials or other individuals who have committed internationally 

injurious act as repair as for as possible the wrong done and to punish, if necessary the wrong-doers. 

When a state complies with these requirements and pay such compensation as is appropriate in the 

circumstances, no blame falls on it on account of such injurious acts. But of course, in case a state 



76 
 

Self Assessment Questions (Fill in the blanks) 

1. The issue of state responsibility was considered in the year ------ by the ------ conference. 

 

 
2. responsibility is borne by state for its own actions. 

refuses to comply with these requirements, it commits thereby an international delinquency, and its 

hitherto vacarious responsibility turns ipso-facto into original responsibility.”7 

 
International Delinquencies 

By international delinquencies we mean the wrong recognized international law. More of the 

wrongs in this connection are concerned with the injuries suffered by citizen abroad.   These injuries 

may be to the property in the course of a riot. That may be a personal injury. There may be improper 

arrests by local authorities. A state may fail to arrest or punish her nationals who are responsible for 

causing damages to the aliens. In the eye of international law, aliens resident in a country have certain 

rights with regards to their life, liberty and property and those must be protected. 

In the subject of international delinquencies, it is important to apply the notion of imputability. 

This notion assists in clarifying the subject and in providing a proper framework for its theory. To take a 

practical example, if an agency of state has caused injury to a citizen of state Y in breach of 

international law, technically we say that state X will be responsible to state Y for the injury done. What 

this means is that the organ or official of state X has committed a wrongful act, and the conduct in 

breach of international law is imputed from the organ or official to the state. The imputation is thus the 

result of the intellectual operation necessary to bridge the gap between the delinquency of the organ or 

official and the attribution of breach and liability to the state”8. 

Imputability therefore depends on the satisfaction of two conditions :- (a) conduct of a state 

organ or official in breach of an obligation defined in a rule of international law; (b) that according to 

international law, the breach will be attributed to the state. It is only if the breach is imputable that the 

state becomes internationally responsible for the delinquency. Responsibility begins where imputability 

ends. As Brownlie has pointed,9 the state:- 

“ ………… is liable only for its own delinquencies, which means, since the state itself is an 

abstraction, for such injuries acts or omissions of ‘authorities’ of the state, as international law, on 

principle of which the outlines are atleast well settled, attributed to the state itself.” 

Even if the state organ or official has exceeded the authority conferred by municipal law, 

international law imputes liability to the state. In the case of Youmans, a liutenant of State forces in 

Mexico was ordered to proceed at once with his troops to a town and stop the attacks on American 

citizens. Instead of doing so, the lieutenant ordered fire on the house in which the Americans were 

taking shelter and killed one of them. The other two American citizens were then forced to leave the 

house, and they were killed by the troops and the mob. The troops had disobeyed superior orders by 

their action in opening fire. It was held that the Mexican Government was responsible for the wrongful 

acts of the soldiers even though they had acted beyond the scope of their authority. 



77 
 

However, if the act of an official is completely ultra vires, there is no question of imputation of 

liability. A sub-committee of the League of Nations observed this in 1927. If the act of the official is 

accomplished outside the scope of his competency, that is to say, if he has exceeded his powers, we 

are then confronted with an act which actually speaking is not an act of the state. It may be illegal, but 

from the point of view of international law, the offence can not be imputed to the state. 

Even in such circumstances, state can become responsible through their officials or organs it 

has failed to fulfill an independent duty of international law such as the duty to punish the offender, to 

take measures to prevent the recurrence of the offence etc. An indirect responsibility arises even in the 

case of ultra vires acts. 

Where the illegal acts are committed by private citizen and not by an organ or official of the 

state the grounds for not imputing liability to the state are much stronger, for the doctrine of imputability 

rests on the assumption that the delinquency has been committed by an agency atleast of the state 

concerned. This happens of the state does not fulfill its duty of suppressing the offender. “One 

particular example of damage done by private individuals has several times came before arbitral 

tribunals,10 namely, that inflicted on the property or persons of aliens in the course of mob riots. It has 

been ruled on these occasions that the state is responsible for the acts of the rioters only if it is gravity 

of a breach of good faith or has been negligent in preventing the riots. If the state reasonably affords 

adequate protections for the life and property or aliens, it has fulfilled its duty at international law 

towards these persons. To quote the report of the League of Nations Sub Committee. 

“Damage suffered by foreigners in case of riot, revolution or civil war does not involve 

international responsibility for the state. In case of riot, however the state would be responsible if the 

riot was directed against foreigners, as such, and the state failed to perform its duties of surveillance 

and repression.” 

There is no single basis of international responsibility which may be applicable in all 

circumstances. In fact the basis of responsibility depend on the particular obligation in question. For 

example, responsibility of state for acts of private individuals is based on fault, for, normally it is 

required to be shown that the state failed to show diligence in preventing either the injury or punishing 

the offender. But in certain cases, responsibility may-arise without fault in certain dangerous activities. 

Absolute or strict responsibility has been fixed in treaties such as Vienna convention on Civil Liability for 

Nuclear Damage, 1963, Convention on International Liability for Damage caused by space objects, 

1971 and the International Convention on Civil Liability for oil pollution damage 1969.11 

General Principles as to Protection of Citizens Abroad 

It is the duty of a state to protect its citizens abroad. Most frequently claims are laid on the 

bases of what is termed “denial of justice.”12 in broad sense, the term covers all injuries inflicted on 

citizens abroad in violation of international justice. Whether by judicial, legislative or administrative 

organs, for example, maltreatment in general or arbitrary confiscation of property: but in its narrow and 

more technical sense it connotes mis-conduct or inaction on the part of the Indication agencies of the 

respondent state denying to the citizen of the claimant state the benefit of due process of law. To 

constitute a “denial of justice” in this narrow sense there must be some abuse of the judicial process or 

an improper administration of justice, for   example, obstructing access to the courts, unwarranted 

delays in procedure, a manifestly unjust judgement of the court, refusal to hear the defendant, or a 

grossly unfair trial. 
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In the Caire claim (1927) the United States-Mexico General claims commission found that a 

denial of justice had occurred on Mexico’s part , and it cited certain facts in support. 

Irregularity of court proceedings proven with reference to the absence of proper investigations in 

the sufficiency of confrontations with holding from the accused the “opportunity to send all the charges 

brought against him, undue delay of the proceedings, making the hearing in open court a mere 

formality, and a continued absence of seriousness on the part of the court.” 16 

In the Cutting case, the United States intervened with Mexico in regard to the trial of an 

American citizen who had been arrested on a charge of criminal libel.13 It pointed out that before an 

appeal is made to international tribunals, all the local remedies must be exhausted by the aggrieved 

party. 

State Responsibility and the Fault Theory 

It is often said that a state is not responsible to another state for unlawful acts committed by its 

agents unless such acts are committed wilfully or malaciously or with culpable negligence. This is done 

only in very rare case when the Government concerned deliberately connives at the wrongful acts of 

the insurgents or rioters. In the case of the Jessie, the British-American claims Arbitral Tribunal held in 

1921 that the American Government was responsible to Great Britain for the acts of its officials 

although the same were done to a bonafide manner. To quote, “Any Government is responsible to 

other Government for errors in judgement of its officials purporting to act within the scope of their duties 

and vested with power to enforce their demands. There was no necessity of any malice or culpable 

negligence.” 

Responsibility for Breach of Treaty or in respect of contractual obligation expropriation of 

property. 

If a state enters into treaty with another state and take over certain responsibilities, if the treaty 

provisions is broken, responsibility follows. According to the Permanent Court of International Justice in 

the Chorzow factory (Indemnity) case,14 it is a principle of international law “any breach of engagement 

involves an obligation to make reparation”. 

“Somewhat different considerations apply to the case of contracts entered into between state 

and alien citizens or corporations. A breach by a state of such a contract will not necessarily engage its 

responsibility at international law, nor will such responsibility, when it exists, be identical in kind with the 

liability under the contract. Here, the responsibility at international law arises if the state breaks some 

duty extraneous to the contract, for example, if it be guilty of a denial of justice to the other contracting 

party. A state may have implied contract with another state that it will observe the terms of arrangement 

with a citizen of the latter state, although it would seem from the decision of the International Court of 

Justice in the Anglo Iranian Oil Company Case (Jurisdiction)15 that weighty proof is required of such an 

implied treaty.” 

“The responsibility of a state for expropriating16 foreign private property is an entirely different 

matter and here modern conditions appear to have wrought changes. In the nineteenth century, any 

expropriation of the property of the citizen would have been regarded as a clear basis for an 

international claim. At present however, the widening control by states over the national economy and 

over almost every aspect of private enterprise, and the measures of nationalisation of different 

industries adopted by so many states, make it difficult to treat, as contrary to international law any 

expropriation of foreign property for a public purpose in accordance with a declared domestic policy, 

applied without discrimination to the citizens of the expropriating state and aliens alike.”17 
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Practice, doctrine and case law unite in showing that to be valid under international law, an 

expropriation of foreign property must :- (1) be for public purpose or in the public interest; (2) not 

discriminate against aliens as such; (3) not involve the commission of any unjustified irregularity. This 

was held in Anglo-Iranian Oil Co. Ltd. V Jaffarte. 

There has been the constant development of the law relating to the expropriation of foreign 

property. In 1952, the General Assembly approved the concept of (economic self-determination) 

through a resolution.18 The said resolution referred Anglo-Iranian Oil Co. Ltd. S.U.P.O.R.19 and Anglo- 

Iranian Co. Ltd. V. Idemtsu Koman Kobushiki Kaisha20. In 1958, a commission on permanent 

sovereignty over Natural resources was established. On the basis of the report of this commission, the 

Economic and social commission passed a resolution21 in 1962 which declared that in case of 

expropriation, nationalisation. or requesting the owner shall be given” appropriate compensation in 

accordance with the rules in force in states taking such measures in accordance with international law. 

On 17th December, 1973, the General Assembly passed a resolution (Resolution 3171) at its XXVIII 

session (XXVIII) on permanent sovereignty over National Resources, wherein it affirmed “that the 

application of the principle of nationalisation carried out by states, as an expression of their sovereignty 

in order to safeguard their natural resources implies that each state is entitled to determine the amount 

of possible compensation and mode of payment, and that any disputes which might arise should be 

settled in accordance with the national legislation of each state carrying out such measures22. 

The “Calvo Clause” 

“It is convenient to discuss the clauses of the type known as the “Calvo Clause”. These clauses 

(named after the Argentinian jurist Calvo) are frequently inserted in contracts, between Central and 

South American Government and foreign companies or persons to whom concessions or other rights 

are granted under the contracts. The following clause, which was adjudicated upon in the North 

American Dredging company case before the United State-Mexico General claims commission is an 

example. 

“The contractor and all persons who, as employees or in any capacity, may be engaged in the 

execution of the work under this contract either directly or indirectly shall be considered as Mexicans in 

all matters, with in the Republic of Mexico, concerning the execution of such work and fulfillment of this 

contract. They shall not claim, not shall they have with regard to the interests and the business 

connected with this contract any other rights or means to enforce the same than those granted by the 

laws of the Republic to Mexicans, nor shall they enjoy any other rights than these established in favour 

of Mexicans. They are consequently deprived of any rights as aliens, and under no conditions shall the 

intervention of foreign diplomatic agents be permitted, in any matter related to this contracts.” 

“The object of such a clause is to ensure that legal disputes arising out of the contract shall be 

referred to the Municipal courts of the state granting the concession or other rights, and to oust the 

jurisdiction or international arbitral tribunals or to prevent any appeal for diplomatic action to the 

National State of the company or individual enjoying the concession etc. its insertion in so many 

contracts with Latin American States was due to the number of occasions when on rather weak 

pretexts concessionaire companies or persons in these states sought the intervention of their own 

government to protect their interests within any recourse to the remedies available in local municipal 

courts.” 

“There has been several conflicting decisions by international arbitral tribunals on the legality of 

the Calvo Clause. In a number of cases it has been held null and void on the ground that an individual 

cannot contract away the right of his government to protect him. In other cases the arbitrators have 
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treated it as valid and as barring the claim before them. Thus in the North American Dredging company 

case, the United States-Mexico General claims commission to use the remedies existing   under the 

laws of Mexico and on facts the company had not done this. This decision has been accepted by the 

British Government as good law. On the other hand, in the case of the Ele ore Mining and Railway Co. 

Ltd.24 where the Calvo Clause was pleaded a defence, the British-Mexican General Claims 

Commission declined to dismiss the claim in as much as the claimant company had actually filed suit in 

a Mexican Court, and nine years had elapsed without a hearing. Therefore, it could not be said that the 

claimant company had sought to must the local jurisdiction.” 

“Perhaps the better opinion as to the Calvo Clause may be summed up as following :- 

(1) In so for as such clause attempts to waive in general the soverign right of a state to 

protect its citizens, it is to that extent void. 

(2) But to quote a statement of the British Government, “there is no rule to prevent the 

inclusion of a stipulation in a contract that in all matters pertaining to the contract, the 

jurisdiction of the local-tribunals shall be complete and exclusive.” In other words, it would 

be obviously improper for the individual to treat the state against which he seeks redress 

as an inferior and untrustworthy country, and to apply for the governments’ intervention 

without making any claim in the local courts. 

(3) Where such a stipulation purports to bind the claimant’s government not to intervene in 

respect of a clear violation of international law, it is void. 

The Calvo Clause is ineffective to bar the right of states to protect their nationals abroad or 

release states from their duty to protect foreigners on their territory.”25 

Responsibility For Debts 

Claims asserting the responsibility of a state for debts more frequently arise in case of state 

succession where an annexing or successor state seeks to evade the financial obligation of its 

predecessor. Such claims also occur however, in many other cases where governments fail in the 

service of loans or default in contributions to international institutions of which they are members. 

There are three different views regarding the right of a state to protect her subjects in realising 

debts from other states: 

1. Lord Palmersion enunciated his theory in 1848. He opined that a state could intervene 

diplomatically or use military force if the debtor state refuses to meet the demand. 

2. According to the Drago Doctrine, a state was not entitled to use military force against a 

defaulting debtor state.   The public debt of a state could not “occasion armed intervention 

nor even the actual occupation of the territory of American Nations by a European Power”. 

Drago was merely opposed to the use of military force to realize the debts. He didn’t object 

to diplomatic measure or the taking of the dispute to some international tribunal. According 

to the Hague Convention of 1907, the states which were parties to the convention, were not 

to resort to military force to recover their debts unless the debtor state refused to refer the 

matter for arbitration or refused to accept the award when given. 

3. According to most generally accepted theory, the obligation of a debtor state is similar in all 

respects to obligation under international agreements in general. Therefore no special rules 

nor special methods of redress are applicable where a debtor state defaults. 

Claims: It is the duty of every state of protect its citizen abroad.   If any national is injuried 

abroad or suffer damages, his state comes forward to claim damages. The claims are invariably 
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made by the state to which the aggrived party belongs. They are not made by the individuals or the 

corporations themselves. Once a claim is made it is the state that becomes responsible and offending 

state is required to pay the compensation to the claimant state. To quote the Permanent Court of 

International Justice.26 

“Once a state has taken up a case on behalf of one of its subjects before an international 

tribunal, in the eyes of the latter the state is the sole claimant.” 

The person on behalf of whom a state is entitled to propound an international claim are primarily 

its nationals, but may include also “protected” subjects such as these placed under the state’s 

diplomatic protection and even aliens who have complied with almost all the conditions of 

naturalisation. In the majority of cases, international arbitral tribunal have applied the rule that the 

injured person must have the nationality of the claimant state or other recognised states at the time the 

injury was suffered and must retain it untill the claim is decided (or atleast until the claim is presented) 

but other requirements and refinements in connection with the Nationality of the injured party have also 

been adopted by different arbitrators. The necessity for the rule was expressed by the United State- 

Germany Mixed claims commission as follows.27 

“The reason of the rule is that the nation is injured through injury through its national and it alone 

may demand reparation as no other national is injured. As between nations the one inflicting the injury 

will ordinarily listen to the claimant only of the nation injured………… Any other rule would open wide 

the door for abuses and might result in converting a strong nation into a claim agency on behalf of 

those who after suffering injuries should assign their claims to its nationals or avail themselves of its 

naturalisation laws for the purpose of procuring its espousal of their claims.” 

According to the decision of the International Court of Justice in the Nottesohn case (second 

phase) where the person whose claim is being propounded by the claimant state, is a national of it by 

naturalisation, the claimant state will not be entitled to proceed, if such person has no close and 

genuine connection with that state, sufficient for the grant of its nationally somewhat similar principle 

applies if he is of dual nationally; his “real and effective nationality must be that of the claimant state.28 

Damages: Damages are usually claimed by the aggrieved parties through their states. The 

actual amount claimed need not depend upon the actual loss. To quote the Permanent Court of 

International Justice in the Chorzow factory ( Indemnity) case 29. 

The damages suffered by an individual is never identical in kind with that which will be suffered 

by the state; it can only afford a convenient scale for the calculation of reparation due to the state. In 

several cases, arbitration tribunals have awarded damages under two heads, viz the damages suffered 

by the individuals concerned and injury to the claimant state. Such an award was in the case of “ I’m 

alone” ( In the I’m alone case between Canada and the United State, the Canadian Government was 

held entitled to claim although only the nominal or dejure owner of the vessel the I’m Alone was of 

Canadian nationality, the real or defacto owners being actually Americans Counsel for the United 

States urged that the damages awarded would ultimately go into the pockets of American citizen, but 

this was treated as an irrelevant consideration). 

Many international tribunals have awarded damages which can be regarded as penal. This has 

been done particularly when states have failed to apprehend or punish effectively persons guilty of 

criminal acts against aliens. In the Massey claim29 the United States recovered an award of 15,000 

dollars by reason of the failure of the Mexican authorities to take adequate measures to punish the killer 

of Massey, a United States citizen working in Mexico. However, when the Lusitania, a British vessel 
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was sunk by a German submarine in 1915, the United States-Germany Mixed Claims Commission 

refused to award penal damages against the German Government for the loss of lives of American 

citizens. 

In practice however most states limit their claims to the loss actually suffered by the individual 

and such loss is also usually the measure of the arbitral tribunal’s award, irrespective of the degree of 

blame attachable to the deliquent or respondent state. 

Summary 

International wrongful act constitution the source of international responsibility. So much so that 

state responsibility is now in a general way recognized in times of war also. However there is no single 

basis of international responsibility which may be applicable in all circumstances. In fact, the basis of 

responsibility depend on particular legal obligation in question. 
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1. What do you understand by State Responsibility ? 

2. Explain original and vicarious responsibility. 

Answers to Self Assessment Questions 

1. 1930, Hague 

2. Original 
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Model Questions 

Objectives 

This lesson shall enable you to 

 grasp the meaning of state succession in the context of international law. 

 analyze implications and consequences of state succession in terms of rights and obligations of 

states. 

Introduction 

After going through the previous lesson you must have come to know the meaning of state 

territory. This lesson is also related to the question of state territory but in a different manner. In other 

words, the focus here is to examine consequences that arise under international law in the event of a 

change in sovereignty over a particular piece of territory. 

Meaning of state Succession 

State succession occurs when there is definite replacement of one state by another in respect of 

sovereignty over a given territory in conformity with international law. The political events concerned 

include total dismemberment of an existing state, secession, decolonization of a part of a state, merger 

of existing state. "In the case of the replacement of a mandate or trusteeship by a sovereign state, the 

definition needs an amendment since in those cases it is not sovereignty but a special type of legal 

competence which is replaced. In general the process involved is that of a permanent displacement of 

sovereign power and thus temporary changes resulting from belligerent occupation of grants of 

exclusive possession of territory by treaty are excluded. Distinct also is the case where one state acts 

as the delegate or agent of another for legal purpose."1 

The subject is treated under the title "State Succession"2 and "Succession of Government", 

although this terminology is somewhat inappropriate.3 

"In the former case of so called "State Succession" we are principally concerned with the 

transmission of rights or obligations from states which have altered or lost their identity to other states 
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or entities, such alteration or loss of identity occuring primarily when complete or partial changes of 

sovereignty take place over portions of territory. The questions of international law involved may be 

summarised as :- 

(1) To what extent are the existing rights and obligations of the predecessor state extinguished, 

or where there is a charge of sovereignty over position only of the territory or that state? 

(2) To what extent does the successor state i.e. the state to which sovereignty has passed 

wholly or partially become entitled to such rights or subject to such obligations?"4 

According to Starke the term 'State Succession" is misnomer. It pre-supposes that the 

analogies of private law are applicable in the case of states also. There is no general principle of state 

succession in international law. There is no complete juridical substitution of one state for the old state 

which has lost or altered its identity. To quote him, "what is involved is primarily a change of territory 

through concurrent acquisition and loss of sovereignty, loss to the states formerly enjoying sovereignty 

and a acquisition by the states to which it has passed wholly or partially."5 

According to Edward Collins, "A succession of a government occurs when the government of a 

state is replaced with a new one. State succession occurs when a state ceases to exist or a new state 

is formed within the territory of an existing state or territory is transferred from one state to another 

state. When a succession situation arises, the point of chief legal interest is the effect, if any, on the 

international rights and obligations of the state or states concerned"6. According to Oppenheim, "A 

Succession of international person occurs when one or more international person take place of another 

international person in consequence of certain changes in the latter's condition7". 

"In the second case of one so-called "succession of Government", a different problem is 

involved. The change of the sovereignty is purely internal, whether it takes place through constitutional 

or revolutionary processes. A new government takes up the reins of office, and the question is to what 

extent are the rights and obligations of the former. government extinguished, and to what extent does 

the new Government become entitled to suct rights or bound by such obligations." 

"In more precise terminology, the two cases therefore resolve themselves into: 

(a) The passing of rights and obligations upon external changes of sovereignty over territory.8 

(b) The passing of rights and obligations upon internal changes of sovereignty, irrespective or 

territorial changes." 

Kinds of State Succession 

There are two types of state succession - (1) Universal succession; and (2) Partial succession 

Universal succession takes place when an international person is completely absorbed by 

another either through subjugation or through voluntary merger. Universal succession also takes place 

when a state breaks into several parts which either become separate international persons or are 

annexed by the concerned international persons. The examples of absorption are annexation of the 

South African Republic by Great Britain in 1901, Korea by Japan in 1910 and Abyssinia by Italy in 

1936. Examples of merger are those of Egypt and Syria in February 1958, to form the United Arab 

Republic and of Yemen who formed the United States in March merger of Iraq and Jorden in February 

1958 to form the Arab Federal State etc. 

Partial succession takes place in three different ways:- 

(a) When a part of the state revolts and after getting freedom becomes a separate international 

person. The breaking away of Bangladesh and becoming international person is the best 
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Self Assessment Questions (Fill in the blanks) 

1. Universal succession takes place when an international person is completely ---------------- in 

another person. 

 
 

 
2. State succession and succession of government are -------------------- --. 

example of partial succession. A part of a state may also become independant through 

agreement or any other peaceful method. 

(b) When a part of a state is ceded to another state. 

(c) When a sovereign state loses a part of its independence by joining the federal state or 

when a state accepts the suzerainty or becomes a protectorate of another state. 

 
Consequences of State Succession 

Prof. H.A. Smith says : "The complexity and variety of the problems which arise in practice are 

such as to preclude accurate and complete analysis within narrow limits9." Inspite of this, there is a 

tendency to do that which is just, reasonable, equitable or something in the interests of the international 

community. The practice of states is not uniform and consequently every attempt is made to settle the 

points of succession by means of a treaty among the parties concerned. 

Rights and Duties arising out of State Succession 

When an international person takes the place of another international person following rights 

and duties arise: 

1. Political Rights and Duties: "No succession takes place, therefore, with regard to rights 

and duties of the extinct state arising either from the character of the latter as an International Person or 

from its purely political treaties10." Hence the succeeding state is not bound by the political treaties of 

the former state. The treaties of alliance or of arbitration or of neutrality or of any other political nature 

fall to the ground with the extinction of the state which concluded them. They are personal treaties, and 

they naturally, legally and necessarily pre-suppose the existence of the contracting state. But it is 

controversial whether treaties of commerce, extradition, and the like, made by the extinct state remain 

valid, so that a succession takes place. The majority of writers-correctly, it is believed-answer the 

question in the negative, because such treaties, although they are non-political in a sense, posses 

some prominent political features. 

2. Local Rights and Duties : A genuine succession takes place, however, with regard to 

such international rights and duties of the extinct state as are locally connected with its land, rivers, 

main roads, railways, and the like, therefore, the succeeding state succeeds the rights and duties of the 

former state. The treaties of the extinct state concerning boundary lines, repairing of main roads; 

navigation on rivers, and the like, remain valid, and all rights and duties arising from such   treaties of 

the exinct state the devolve on the absorbing state". 
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3. Fiscal Property and Debts: According to Oppenheim12, there is also a genuine succession 

with regard to the fiscal property and the fiscal funds of the extinct state. They both accrue to the 

absorbing state ipso facto by the absorption of the extinct state.13 But the debts of the extinct state 

must, on the other hand, also be taken over by the absorbing state. The Private Creditor of an extinct 

State Certainly acquire no right directly available to him under International law against the absorbing 

state. But if he is a foreigner, the right or protection possessed by his home state enables the latter to 

exercise pressure upon the absorbing state for the purpose of making it fulful its international duty to 

take over the debts of the extinct state. Some Jurists go so far as to maintain that the succeeding state 

must take over the debts of the extinct state, even when they are higher than the value of the accrued 

fiscal property and fiscal funds. But it is doubtful whether in such cases the practice of the States would 

follow that opinion. 

4. Succession and Public Debts : Both practice and doctrine reveal great divergencies on 

the question whether the successor state is obliged to take over public debts.14   Jurists are of view that 

it depends upon the discretion of the succeeding international person whether to pay the public debts of 

the former state15. Part IV of Vienna Convention on State Property, Archive and Debts, 1983 deals with 

State debts i.e. the financial obligation of a predecessor state towards another state or an international 

organization. Article 36 of the Convention provides that the succession of a state does not as such 

affect the rights and obligations of creditors. Further when the successor state is newly independent 

state, no state debts shall pass to the new state, unless an agreement between the two states provides 

otherwise, according to the Convention, such an agreement, however, shall not infringe the principle of 

the permanent sovereignty of every people over its wealth and natural resources, nor shall its 

implementation endanger the fundamental economic equilabria of the newly independent state (Article 

38). In case of separation of the part of the territory the state debts of the perdecessor state should 

pass to the successor state in an ‘equitable proportion' taking into account the propery, rights and 

interest passing to the successor states (Article 40). 

5. Contractual Liability : There is a considerable body of authority among text- writers 

inclined to the view that the successor state is bound by the contracts of the extinct state. The new 

state become liable for all legal and contractual obligations. 

The earlier view as laid down by an English Court in West Rand Central Gold Mining Co. Ltd. V 

Rex16 is that the sovereign of a conquering state was not bound by the obligation incurred by the 

conquered State, has undergone substantial change, and modern practice has tended to modify the 

rigidity of this doctrine of non-succession. The Permanent Court of International Justice in the German 

Settlers in Poland Case17, held that private rights acquired under existing law including those acquired 

from the state as the owner of the property are valid as against a successor in sovereignty, i.e. they do 

not cease on a change of sovereignty. The successor state is, however, justified in refusing to own the 

obligations of the ceded state which the later incurred for the purpose of war against the former. 

With regard to concessionary rights granted by the state before its extinction, they usually 

survive the extinction and bind the absorbing state. The successor state is obliged to respect the rights 

which were legitimately conferred by the predecessor on a foreigner. In the case of Mavrommatis 

Palestine concession18, the Permanent Court of International Justice held that the Administration of 

Palestine which succeeded to a territory of Turkey was bound to give effect to concessions granted by 

Turkey to a Greek subject for works to be carried out at Jerusalem. Such concessionary rights can, 

however, be regulated and modified by the successor state within its legislative competence so far as it 

relates to aliens. 
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In the Sopran Koszeg Local Railway Co. Arbitral Award19, the arbitrators held that, in principle, 

the rights which private company derived from a deed of concession could not be nullified or affected 

by a mere change in the nationality of the territory on which public service concerned was operated. 

Contracts, however, purely personal to the extinct state, do not matter. 

6. Succession and Private or Muncipal Law Rights : Such of these rights as have 

crystallised into vested or acquired rights must be respected by the successor state, more especially 

where the former muncipal law of the predecessor state has continued to operate as though to 

guarantee the sanctity of the rights.20 

However, the continuance of any such rights is subject to any alterations affecting them made to 

the former muncipal law by the successor state, for there is no rule of international law obliging the 

latter to maintain the former muncipal legal system.21    The successor state can always displace 

existing rights and title by altering the former muncipal law, unless in doing so, it breaks some other 

independent duty under international law, for instance, by expropriating the property of aliens 

arbitrarily, and not for a public purpose. 

7. Succession and claims in Tort (or Delict) : There is no general principle of succession to 

delictual liablities. 

According to the principles enunciated in two well known cases, the Robert E. Brown claim23 

and Hawaiian claim the successor stae is not bound to respect an uliquidated claim for damages in 

tort24. If, however, the amount of the claim has become liquidated by agreement of the parites or 

through a judgement or award of a tribunal, then in the absence of any suggestion of injustice or 

unreasonableness, the successor state is bound to settle the amount of this liquidated claim. This rule 

is irrespective of whether the change of sovereignty is forcible or voluntary. It is not clear even from the 

justification given for the rule, why it should apply as an invariable proposition; for instance where a tort 

relates to territory, as where there has been a wrongful diversion of water, or where some permanent 

benefit has accrued to the successor state, it may in some circumstances be reasonable to bind the 

successor state to respect the unliquiated claim against its predecessor.25 

8. Succession and Public Funds and Public Property : "It is generally recognised that the 

successor state takes over the public funds and public property, whether movable or immovable, of the 

predecessor state.26    This principle of succession extends to public franchises and Privileges, as well 

as to rights of proprietorial or pecuniary character." 

9. Succession to Property in Foreign State : As regards the succession to property in 

foreign state, Jurists are of the view that succeeding states become the successor of such property. 

Part II of the Vienna Convention on State Property, Archives and Debts 1983 deals with "State 

Property. Article 11 of the convention provides that unless otherwise agreed, the passing of state 

property will take place without compensation. Article 12 provides that property, rights and interests 

owned by a third state should not be affected by succession of states. Article 13 asks the predecessor 

state to take all measures to prevent damage or destruction of state property which passes to 

successor state. As regards succession in case of newly independent states Articles 15 allows special 

reference to be made to bilateral agreements between the predecessor state and the newly 

independent state but it shall not infringe the principle of permanent sovereignty of every people over its 

wealth and natural resources." 
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Succession and Nationality 

The problem here is whether and to what extent the successor state can claim as its nationals, 

citizens of the predecessor state.27 Prima facie, persons living or domiciled in the territory subject to 

change, acquire the nationality of the successor. Difficulty rises in formulating rules concerning the 

position of citizens of the predecessor, normally living or domiciled in such territory, but outside it at the 

time of change. 

There is no duty at international law upon the successor state to grant any right of option as to 

citizenship, nor, correspondingly is there any duty upon the predecessor state to withdraw its nationality 

from person normally living or domicile in the transferred territory. Most cases, it will be found, have 

been regulated in detail by treaty or agreement. 

Succession and Custody Rights Relating to Territory 

"In principle, a customary right relating to territory, which has become established in favour of 

one state against the predecessor state, must be respected by the successor state in whom the 

particular territory subject to the right becomes vested.   The decision of the International Court of 

Justice in the Right of Passage over Indian Territory case (1960)28 to the effect that Portugal was 

entitled to a certain right of passage over Indian territory, which had first become established by custom 

during British rule over India, is not a clear authority for this proposition, because the practice 

constituting the custom had continued as such for some time after India succeeded to Great Britain so 

as in effect to amount to a custom between India and Portugal."29 

Passing of Rights and Obligations upon Internal Changes of Sovereignty 

Starke's Views: The princple which applies here is known as the principle of continuity, namely, 

that not withstanding internal alterations in the organisation of government or in the constitutional 

structure of a particular state, the state itself continues to be bound by its rights and obligations under 

international, law, including treaty rights and obligation.30 Hence each successive Government is, as a 

rule, liable for the acts of its predecessors. This principle received an extended application in 1947 in 

the view which commanded general support that, despite the considerable alteration to its constitution 

when India emerged as an independent state, it continued as an original member of the United Nations 

with all former rights an obligations. That opinion prevailed in practice, the new India being 

automatically recognised as a member of the United Nations.31 

The principle of continuity is not to be applied unreasonably. Hence if the provisions of a Treaty 

binding upon the state are predicated, expressly or impliedly on the assumption of a specific form of 

Government or a specific constitution continuing, and the latter are altered, the treaty will cease to bind 

the new government. Besides, there may be such fundamental revolutionary changes with the advent 

of the new Government, politically, economically, or socially, that it is impossible in fact to hold the 

government to certain serious or burdensome obligations.32 

A problem of a special nature may airse in regard to a government which usurped office by 

illegal or unconstitutional means, and established de-facto control for a period during which various 

obligations were incurred toward other states. If such other states had noticed from the displaced 

Government that no new treaty engagements entered into by usurping Government would be 

recognised if the displaced Government re-established control, then prima facie such treaties would be 

entered into at the peril of the parties concerned, and the Government displaced could claim not to be 

bound thereby when it resumed office. 
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Another special case arises when an insurgent Government established temporarily as the de- 

facto Government in control of portion of the territory of the whole state and is subsequently 

suppressed by the parent Government, as occurred in the American Civil War when the confederate 

Government of Southern States was overthrown. In such a case, the parent Government is not 

responsible for the debts or delinquencies of the insurgent Government33 unless perhaps, the debt be 

one incurred for the benefit of the state as a whole, and in regard to alleged delinquencies, unless the 

parent Government has itself broken some independent duty of international law, for example, by 

facilitating the Commission of the delinquency. 

Summary 

State Succession is said to take place when temtorial sovereignty of one state is replaced in 

definite terms by another in accordance with the principles of international law. The expression ’State 

Succession‘ is regarded a misnomer by writers like Starke but it is very much in use to explain 

situations where transformations of the kind mentioned above take place. There exist two types of state 

succession viz, universal and partial succession. The consequences of state succession are too wide 

and varied to be described within any narrow limits. But in practice there are many rights and 

obligations that arise due to succession. 
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Model Questions 

1. What do you understand by ‘State Succession’ in International law? 

2. Discuss various rights and obligations that arise out of state succession in International law. 

Answers to Self Assessment Questions 

1. Absorbed 

2. different. 
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Model Questions 

Objectives of the Lesson 

This lesson shall equip you to : 

 know that settlement of international disputes invariably involves avoidance of war. 

 explain peaceful methods or diplomatic procedures for settlement of internal disputes. 

Introduction 

Any discussion of the procedures for the settlement of international disputes must inevitably 

touch upon the regulation of the use of force in international relations, for disputes frequently engender 

tension between the parties and sometimes even cause outbreak of violence. Kashmir dispute between 

India and Pakistan is one glaring instance of such outbreak of violence. As such, the process of 

settlement of international disputes will have to go often hand in hand with the use of force and the 

maintenance or restoration of peace. However, we will have to define as to what the disputes are and 

who are the parties to such disputes. 

The expression ‘dispute’, like many others, has no precise connotation. In a wider sense it may 

be understood as “a disagreement on a point of law or fact, a conflict of legal views or interests 

between the parties.” In a restricted sense, on the other hand, a dispute may be said to have arisen 

when a party presents to another a specific claim based upon an alleged breach of law and the later 

rejects it. However, it is an agreeable point that the expression ‘international dispute’ cover not only 

disputes between states as such, but also other cases that might come within the ambit of international 

regulations, being certain categories of disputes between states on the one hand and individuals, 

bodies corporate, and non state entities on the other. Occasionally disputes between states and private 

persons are also submitted to international procedures, and the decisions given on such submission 

are of great interest to students of international law. For instance, the Abu Dhabi arbitration2 and the 

arbitration of Saudi Arabia and Aramco3 are some of the instances falling within this category. India has 

also submitted the claim of one of her body corporate (National Fertilizer Limited) against a Turkish 

Company to international procedures. However, the scope of this lesson is mainly confined to 

international disputes between states only. Such disputes may, as Starke has maintained, range from 

minor difference scarcely causing a ripple on the international surface to the other extreme of situations 

of prolonged friction and tension between countries, attaining such a pitch and to menace peace and 

security”. 4 Prolonged dispute over Kashmir between India and Pakistan, between Arab countries and 
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Israel over Palestine and between America and Iraq over weapons of mass destruction are some of the 

examples where disputes have caused not only tension but violence as well. 

Legal and Political Disputes 

Before discussing means of settlement of international dispute, peaceful or force, a word must 

be said about the distinction that is frequently made of disputes into ‘legal’ and ‘political’ disputes, or 

‘Justiciable’ and ‘non-justiciable’ disputes. It is generally maintained that political disputes are not 

suitable for settlement by adjudication. In this connection, current dispute between U.S.A. and Iraq, 

being of political nature can not be settled by adjudication or by applying procedures of international 

law. On the other hand dispute between India and Pakistan over territory of Rann of Kutch, being of 

legal nature, was submitted to the International Court of Justice. This view that political disputes can not 

be settled by adjudication was held even when acceptance of arbitration as an obligatory process of 

settlement came to be advocated by statesmen and writers. This distinction finds recognition and 

application in Article 36 (2) of the Statute of the International Court of Justice and a number of treaties. 

For instance, Arbitration treaties concluded soon after the Hague Peace Conference of 1899 were 

restricted in their application to differences of ‘a legal nature’ and excluded from their operation disputes 

which affect ‘the vital interests’ and independence, or the honour of the two contracting parties (for 

example, between the United Kingdom and France, 1903, LNTS185). 

However, one can make a distinction between disputes which involve claims that conform to the 

existing law and those involving claims for a marked departure from it. In the case of the later, judicial 

procedure may not be found suitable. Despite the fact that in common law countries, in the course of 

history, the judiciary has played a highly significant role in the development of the law, the fact has to 

be remembered that even in them, at times, legislature action became necessary to resolve conflicts 

which the judiciary had failed to deal with in a satisfactory way. In the sphere of international law too, 

procedures partaking of a legislative character may be more suitable in certain cases than the judicial 

process. 

Settlement of Disputes: Diplomatic Procedures 

As we are aware that disputes do arise between members of international community of states, 

we are also aware that such disputes can be resolved either through peaceful means or through arms 

conflict commonly referred to as use of force. However, it is commonly believed that states do adopt 

peaceful means before having to go for use of force. Among the peaceful methods, the diplomatic 

procedures is the one which is usually adopted for settlement of international disputes. Among the 

diplomatic procedures, a reference can be made to the following procedures which are in common 

use:— 

1. Negotiations 

2. Good offices and mediation 

3. Inquiry, and 

4. Conciliation 

Negotiations 

The obligation to negotiate in order to settle disputes proceeds from more than one source. 

Most important of all, Article 33 (1) of the United Nations Charter prescribes that the parties to any 

dispute, ‘the continuance of which is likely to endanger the maintenance of international peace and 

security, should ‘first of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, 

judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own 
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choice’. In a less important way, the obligation arises by implication under a large number of bipartite 

and multipartite treaties of pacific settlement of disputes which provide an obligation to submit to 

conciliation, arbitration of judicial settlement, which the parties have not been able to settle by normal 

process of diplomacy. A reference can be made to various treaties such as Inter-American Treaty of 

Reciprocal Assistance, Rio de Janeiro, 1947 (21 UNTS, 77), the North Atlantic Treaty 1949 (34 UNTS, 

243), the Brussels Treaty, 1948 (19 UNTS, 51), oblige the parties to enter into mutual considerations in 

certain events, and such consultations in so far as it relates to the solution of mutual difference between 

the parties can hardly be distinguished from negotiations. However, an obligation to enter into 

negotiations does not imply an obligation to reach an agreement. 5 

Negotiation is by far the most important of the procedures, and a great majority of the disputes 

are settled every day by negotiations, without publicity or even attracting the notice of the public. It is 

important to mention here that negotiations come into picture in almost all types of procedures. 

However, it may also be mentioned here that it has both advantages and disadvantages. But it still 

remains an important procedure for settlement of international disputes. 

Good Offices and mediation 

The Hague Convention No.I, 1899, contained elaborate provisions relating to good offices and 

mediation, and these were repeated in the Hague Convention No.I of 1907. The Convention obliged the 

parties, in case of serious disagreement or conflict, before appealing to arms, to have recourse to good 

offices or mediation ‘as far as circumstances allow’ (Art.2). More significantly, the Convention declared 

that the signatories to the convention had a right to offer good offices or mediation, even during 

hostilities and that the exercise of this right can never be regarded by either of the parties to the dispute 

as an unfriendly act (Art.3). The Convention thus removed the ground for a restraint, which was 

generally observed during the previous centuries, in offering good offices or mediation, which arose 

from the belief that such offers might involve the subjection of either of the parties involved to a 

constraint to accept the suggested solution, and consequently might amount to non-permissible 

intervention to internal affairs. The Convention, however, prescribed no obligation for the parties to the 

dispute to accept the offer of good offices or mediation. In the last century, on the other hand, the 

Treaty of Paris, 1856, prescribed that if any misunderstanding should arise between the Sublime Porte 

and any other signatory, they should afford the other contracting parties, before having recourse to 

force, the opportunity of mediation to prevent such recourse. Article 33(I) of the United Nations Charter 

contains reference to mediation, and the Security Council and the General Assembly are competent to 

recommend to the parties the utilization of good offices or mediation of some member of agency, or 

offer their own (Arts. 10, 14 and 36). The Bogota Pact (30 LNTS, 55) prescribes good offices and 

mediation among the peaceful procedures which the parties to the Pact must adopt to settle the 

disputes which they have not been able to resolve by normal diplomacy, and even permits, somewhat 

on the line of the Inter-American Treaty on Good Offices and Mediation, Buenos Aires, 1936 (188 

UNTS, 75), one or more eminent American citizens of states not involved in the dispute, to offer good 

offices or mediation (Arts.9 and 11). Mediation by distinguished private individuals or representatives of 

international institutions might sometimes be more acceptable to the parties than by a Head of State or 

Government as there would then be less fear that the mediator would use the occasion for promoting 

the interests of his own state. 

History furnishes many instances where good offices or mediation helped settlement of 

disputes. Mediation by the Pope led to the settlement of the dispute between Germany and Spain in 

1884 in relation to the Caroline Islands (Moore, Digest, vol.7, p.6), and the good offices of the President 
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of the United States of America brought about the termination of the Russio-Japanese War in 1906. 

Mediation under the aegis of international institutions has in recent years helped to resolve some 

serious disputes (see 11.24-11.30). However, as the function of good offices and mediation is to bring 

about the initiation or resumption of negotiations between the parties, and to assist their progress, the 

utility of these procedures is conditioned by the particular circumstances of the dispute. 

Before passing on to the next procedure, it may be noted that the expression ‘good offices’ is 

sometimes used to indicate the extension of diplomatic facilities of protecting the interests of another 

state, or its subjects, in a third state, when normal diplomatic relations do not exist between those 

states. 

Inquiry 

The procedure of inquiry was evolved at the Hague Conference of 1899 as a parallel to 

arbitration, so that states which were unwilling to submit their dispute to arbitration might at least make 

use of this procedure. In 1994 the provisions of the Hague Convention I in regard to inquiry were first 

invoked in the Dogger Bank Incident (Scott, Hague Court Reports, vol.I, p.405). Encouraged by the 

successful use of the procedure on this occasion, the second Hagure Peace Conference introduced 

more elaborate provisions to Convention No.I of 1907. In 1913 and 1914 the United States entered into 

bipartite arrangements with forty-eight countries, called ‘Bryan treaties’, and each of these provided for 

the establishment of a permanent inquiry commission. From 1924 onwards, the trend has been to 

provide for conciliation rather than inquiry in the treaties for the pacific settlement of disputes. Article 

33(I) of the Charter mentions inquiry. and the General Assembly under Articles 10 and 14, and the 

Security Council under Article 36, are competent to recommend the procedure of inquiry to the parties. 

The function of a commission of inquiry is ordinarily assumed to be elucidation of facts by 

means of an impartial and conscientious investigation. The elucidation of facts has necessarily to be 

from a judicial angle and might incidentally involve clarification of questions of law, or mixed questions 

of law and fact. In the Dogger Bank Incident, where the dispute arose due to the opening of fire by 

some Russian naval vessels on British fishing boats, under the alleged mistaken belief that the fishing 

boats were the torpedo boats of Japan, which was then at war with Russia, the Commission was asked 

to report particularly on the question as to where the responsibility lay, and the degree of blame 

attaching to the subjects of the parties in the event of responsibility being established. This clearly 

involved more than clarification of facts simpliciter. Recently, in the Red Crusader Incident 

(Lauterpacht, The Contemporary Practice of the United Kingdome in the Field of International Law 

1962, i, pp. 50-53), the report of the inquiry commission contained its opinions on certain questions of 

law as well. 

When negotiations reach a dead end in the bare assertion of contradictory versions of events by 

the parties, elucidation of the facts by a third party might clear the way for successful negotiations. 

Sometimes, as it happened in the Tavignano Incident (Scott, Hague Court Reports, Vol.7, p.413), the 

clarification supplied might not be helpful as it leaves the crucial issues in doubt. Resort to inquiry on a 

bilateral basis has been somewhat rare. Inasmuch as the League Covenant and now the United 

Nations Charter have provided investigation of disputes and procedures of settlement under collective 

auspices, the tendency has been to resort to the Organization whenever a dispute defied solution by 

negotiation, and threatened peace. 
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Conciliation 

From 1921 onwards a large number of bipartite treaties were entered into by which the parties 

agreed to refer to conciliation some or all the disputes that might arise between them, for which they 

could not find a solution by normal diplomacy. A stimulus for such treaties came in 1922 from the 

recommendation of the Third Assembly of the League made on 22 September 1922 [Records of the 

Third Assembly, Plenary, Vol.I (1922), p. 199]. Only a few treaties concluded after that date for peaceful 

settlement of disputes do not provide for conciliation. Conciliation procedure formed an important 

aspect of the Locarno Treaties, and one of the three procedures prescribed by the General Act (Pacific 

Settlement of International Disputes), Geneva, 1928 (93 LNTS, 343). In the Western Hemisphere 10 

multipartite treaties providing for conciliation were adopted in 1929 (USTS, No. 780), in 1933 (163 

LNTS, 393) and in 1936 (188 LNTS, 75), and the latest in the series is the Bogota Pact. There are in 

addition to a large number of bipartite treaties. Article 33 (I) of the UN Charter mentions conciliation as 

one of the peaceful procedures to be first adopted by the parties to find a solution. Under Article 11 or 

14 the General Assembly, and under Article 34 the Security Council, may appoint a commission to 

conciliate a dispute. Reference to a commission of investigation and conciliation is one among the 

peaceful procedures the parties are required to follow under the Bogota Pact. 

The GA during the Third Session considered a report of its Interim Committee, which 

recommended restoration to its original efficacy of the General Act (Pacific Settlement of International 

Disputes), 1928, and the setting up of a panel of persons suitable for selection by parties of 

commissions, of inquiry or conciliation. These proposals, opposed by the Soviet Union, were adopted 

by the General Assembly (Res.268 A (III) and 268 D (III), 28 April 1949). The Secretary-General was 

required to publish the list of accessions to the Revised General Act (71 UNTS,101), but the response 

from the members was not significantly favourable as only six members have acceded so far, out of 

which five were parties to the original convention. The remaining fourteen parties have not yet acceded. 

The procedure of conciliation also has been sparingly used directly between states, though it is 

now a procedure of major importance in international institutions. It combines the advantages in inquiry 

and mediation, and, implicate, their limitations. The importance presently attached to the procedure, is 

witnessed by the fact that recently the Institute of International Law studied the procedure, adopted 

some articles on it, and recommended the conclusion of bilateral treaties of conciliation (see Annuaire, 

vol 49, ii, 1961, p.385). 

Self Assessment Questions by Filling In the Blanks 

1. The obligation to ‘Negotiate proceeds from ---------------- --. 

--------------------------------------------------------------  --------------------------------------------- 

------------------------------------------------------------------------------ ----------------------------- 

--------------------------------------------------------------------------------------------------------  --- 

2. Functions of a Commission of Inquiry ordinarily involve clarification  of -------------or-- 

---------questions  of --------and ------------- . 

-----------------------------------------------------------------------------------------------------------  

-----------------------------------------------------------------------------------------------------------  

----------------------------------------------------------  -------------------------------------------------  
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Arbitration 

The International Law Commission defined arbitration as “a procedure for the settlement of 

disputes between states by a binding award on the basis of law and as a result of an undertaking 

voluntarily accepted”. 

It may be mentioned here that the essential difference between arbitration and judicial 

settlement is that in arbitration parties are more active in deciding, for instance, the law to be applied 

and the composition of the tribunal, whereas parties submitting to judicial settlement must accept an 

already constituted tribunal with its jurisdictional competence and procedure laid down in statute. 

Arbitration allows parties a degree of flexibility which is denied to them in judicial settlement. The idea 

of arbitration settlement has been evident in ancient Greece, China and among Arabian Tribes. 

However, modern idea of arbitration is traced to 1794 Jay Treaty between the U.S.A. and Great Britain. 

This treaty provided for the establishment of three mixed commissions to which both states nominated 

an equal number of members presided over by an umpire. Through out the nineteenth century 

arbitration was frequently utilised with each party to the dispute nominating two representatives to serve 

on the tribunal. In 1871, under the Treaty of Washington, whereby the U.S.A. and Britain agreed to 

arbitration alleged breaches of neutrality by Britain during the American civil war, it was provided that 

while the United States and Britain were to nominate a member of the tribunal of five, so also were 

Brazil, Italy and Switzerland. This practice of nomination and involvement of three independent states 

was an innovation and the Alabama claims Arbitration heralded an increasing utilisation of arbitration as 

many treaties provided for recourse to arbitration in the event of a dispute. In this connection, a 

reference can be made to the 1899 convention on the Pacific Settlement of International Disputes, 

adopted by the First Hague Peace Convention which provides for the setting up of a Permanent Court 

of Arbitration in 1900. This court became functional in 1902. Though it is still in existence, but currently 

it is neither a court nor a permanent institution. It is a panel of some 300 persons from whom states 

may select one or more arbitrators. Only its Bureau is permanent. 

Obligation to go to Arbitration 

The obligation to submit a dispute to arbitration necessarily arises from the consent given by the 

parties to do so (Advisory Opinion Concerning the Status of Eastern Carellia (1923), PCIJ Ser.B, 

No.5,p.27; Ambatielos Case (Merits) (1953)ICJ Rep.19), and such consent may be expressed in a 

special agreement to submit a specific dispute or group of disputes which have already arisen to 

arbitration. The special agreement is usually called compromise. In relation to disputes that have not 

yet arisen consent may be expressed either in general arbitration treaties, by which the parties 

undertake to submit to arbitration treaties, by which the parties undertake to submit to arbitration all or 

any class of future disputes between them, or in the compromissory clauses of general treaties which 

refer to arbitration disputes arising in regard to the interpretation and application of the treaty. 

The extent to which an arbitration treaty or a treaty containing a compromisory clause creates a 

definite obligation to arbitrate depends upon the terms of the treaty. The treaty may generally provide 

for reference to arbitration of all or any class of disputes, but requires that each reference must 

necessarily be preceded by a special agreement between the parties. The Convention concerning the 

Pacific Settlement of Disputes, 1903, between Great Britain and France (20 LNTS, 185) formed a 

model for many other treaties concluded in the succeeding two decades in this as well as other 

aspects. Arbitration and Security: The Systematic Survey of the Arbitration—Convention and Treaties 
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of Mutual Security deposited with the League of Nations (2nd rev.ed., 1927, LN Doc.1927, V, 29, p.23) 

states that sixty-five treaties registered with the League prescribed such a requirement. A series of 

twenty-eight treaties concluded by the United States between 1928 and 1931 did likewise (see 

Systematic Survey of Treaties for the Pacific Settlement of International Disputes, 1928-1948, passim, 

UN Pub., 1948). All these treaties required the conclusion of a compromise as a precondition to the 

reference of any dispute covered by the treaties to arbitration. A treaty containing such a provision is 

obviously no more than a treaty to enter into negotiations to conclude a special agreement, a mere 

pactum de contrahendo, which does not imply an obligation to reach an agreement. But, even before 

the First World War, some bipartite treaties of arbitration indicated the procedure to be followed in case 

there was a failure to conclude a compromise (for example between Italy and Sweden in 1911, 

Martens, NRG, 3rd ser., vol.5, p.359). 

Compliance with the arbitration awards has been high. Normally, awards of arbitration tribunals 

are binding and the compromise will expressly provide for this. The use of arbitration as a medium of 

dispute settlement has declined because especially as disputes between states and treatment of aliens 

were increasingly solved by a “lump sum settlement agreement”. In recent years, this procedure has, 

once again, been employed. Reference can be made to convention on the Settlement of Investment 

Disputes between States and Nationals of other states 1965. 

Summary 

For peaceful settlement of international disputes, resources is made to diplomatic methods and 

to the international court of justice. In this lesson script you must have come to know that diplomatic 

procedures have been involved by disputing states from time to time to resolve their conflicts in 

accordance with the provisions of UN charter. 

References 

 Brierly J.L., Law of Nations: An Introduction to the Law of Peace, 6th Ed. (OUP, London, 1998). 

 Green L.C., International Law through the cases, 3rd Ed. (Stevens and sons, London, 1970). 

Further Readings 

 Jenks, C. W., Space Law (Praeger, New York, 1969). 

 Johnson, D.H.N., Rights in the Air (Manchester University Press, Manchester, 1965). 

 Kaul, J.L. & Sinha, Manoj K., Human Rights and Good Governance (Satyam law International, 

New delhi, 2008). 

Model Questions 

1. Explain the significance of ‘Negotiations for settlement of international disputes’. 

2. What is meant by ‘Arbitration’ in international law? 

Answer to Self Assessment Questions 

1. more than one source. 

2. question of law, law fact. 

--00-- 



 

 

Lesson - 11 
 

 
 
 

 
Structure 

Objectives 

Introduction 

SETTLEMENT INTERNATIONAL DISPUTES-II 

THROUGH THE UN AGENCIES 
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Model Questions 

Objectives 

This lesson shall enables you to 

• know about the judicial settlement of international dispute, i.e. by means of International Court 

of Justice 

• analyze that peaceful means also incorporate resort to compulsive or coercive means 

Introduction 

In addition to the diplomatic procedures, peaceful settlement of the disputes involves settlement 

through the agency of International Court of Justice and settlement by compulsive means. Firstly we 

shall acquaint you with the judicial settlement of disputes. 

Judicial Settlement 

We have discussed the arbitration method of settlement of international disputes. Here we will 

discuss how such disputes can be settled through judicial process i.e. the judicial settlement of 

international disputes. However, it is desirable to know the difference between the two methods, as 

they appear to be similar in their nature. 

1. The International Court of Justice is a permanent Court governed by its Statute. It has its own 

rules and regulations. On the other hand, arbitration Courts are appointed for a temporary 

period by the parties to the dispute. 

2. The International Court of Justice is situated at Hague having a permanent registry and 

renders judicial services. Arbitration courts, being temporary, have no permanent location. 

3. Proceedings of the International Court of Justice are public and its judgements are published 

for reference. The pronouncements of Arbitration courts are known as awards and may or 

may not be published depending upon the agreement between the parties. 
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4. The International Court of Justice is open to all States. But its jurisdiction depends on the 

consent of the States. Arbitration Courts are available to both States and individuals. 

5. Disputes submitted to the International Court of Justice are decided in accordance with 

international law and the court applies the sources of International law. But strict application 

of law is neither required nor insisted in an arbitral procedure. In practice, arbitrators waive a 

strict application of law in order to resolve the dispute. 

6. The International Court of Justice is elected in such a way so that it represents “the main 

forms of civilization and the principle legal systems of the world.” However, the composition of 

an arbitration court depends upon the consent of the parties to the dispute. 

The International Court of Justice 

Any discussion on judicial settlement of disputes would naturally involve a reference to the 

International Court of Justice. The Court was established pursuant to Chapter XIV (Articles 92-96) of 

the United Nations Charter. Article 92 declares that the Court is “the principle organ of the United 

Nations”, and provides that the court is to function in accordance with a Statute, forming an integral part 

of the charter. 

Composition of the Court 

The Court is composed of 15 Judges. The judges, of whom, no two may be nationals of the 

same state, are elected by an absolute majority at separate and, simultaneous meetings of the Security 

Council and the General Assembly. Persons eligible for election are those “of high moral character, 

who possess, the qualifications required in their respective countries for appointment to the highest 

judicial offices, or are juris consults of recognized competence in international law.” Under the Court’s 

Statute Judges are to be elected without regard to nationality. However, with exception of China, other 

permanent members of the Security Council have always been represented on the Court. India has 

been represented by Judges B.N.Rama Rao, Naginder Singh and R.S. Pathak. Judges are appointed 

for a nine years term and may be re-elected. However one third of the judges retire after every 5 years 

so as to keep continuity. A judge may only be dismissed from office when he is considered no longer fit 

to discharge his functions and only on the unanimous vote of the other judges. Also, a judge is not 

prohibited from sitting in a case in which the state of his nationality is a party. However, if the President 

of the Court is a national of a state which is a party, before the court, then he will not perform the 

functions of the President in that particular case. If a state to a dispute does not have a representing 

judge an adhoc judge (for that case only) may be appointed. Also, if the bench includes no judge of the 

nationality of the parties involved, each of the parties may select an ad hoc judge. 

An ad hoc judge may need not be of the same nationality as the nominating state. Cases are 

conducted in English or French but a party may be authorized by the Court to use another language. 

Cases are decided by a majority of judges present, and, the President has a casting vote in case of a 

tie, which may be different from his original vote. Dissenting judgements and opinions are also 

published in full. All States are ipso facto parties to the Statute. 

Jurisdiction of the Court 

The court is open :— 

1. to the states (members or non-members of the United Nations) parties to the Statute. 
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2. To other States on conditions laid down by the United Nations Security Council, subject to 

special provisions contained in treaties in force, and such conditions are not to place the 

parties in a position of inequality before the court (article 35 of the Statute). 

The Court’s jurisdiction is two-fold: 

a) to decide contentious cases; 

b) to give advisory opinion. 

Both functions are judicial functions. 

It has been mentioned above that the Court’s jurisdiction is twofold, contentious and advisory. In 

this subsection we shall examine the contentious jurisdiction. The question of jurisdiction in respect of a 

contentious case brought before the Court raises three issues: (i) Is there jurisdiction ratione personae 

(regarding the parties); (ii) ratione materiae (regarding the subject matter); and (iii) ratione temporis 

(regarding time-limits). It is not necessary to discuss here the theoretical question whether the last 

issue is an independent one or one connected with the first two (see Rosenne, The Time Factor in the 

Jurisdiction of the Inter-national Court of Justice). 

Ratione Personae: Access to the Court is limited to states which are parties to the Statute— 

members of the United Nations, and non-members admitted under Article 92 (2) of the Charter. The 

conditions imposed in the case of admissions so far made have been acceptance of the Statute and the 

obligations under Article 94 of the Charter, and an undertaking to contribute to the expenses of the 

Court (SCOR, Ist year, 80th Mtg., 15 November 1946, p.501, regarding Switzerland; and the same 

conditions were imposed in subsequent cases). States, which are not parties to the Statute, may obtain 

access to the Court on such conditions as may be laid down by the SC (Art.35 (2)). According to the 

resolution of the Council of 15 October 1946 (SCOR, 1st year, 76th Mtg., S/169), such a state may 

obtain access on depositing with the Registrar of the Court a general or particular declaration, that is to 

say, a declaration extending to a generality of cases or to a specified case or group of cases. But a 

state depositing such a general declaration cannot invoke the jurisdiction of the Court against a state, 

which is a party to the Statute and files a Declaration under the Optional Clause. The Statute, however, 

permits a state which has an interest of a legal nature in the subject matter of a case before the Court 

likely to be affected by the decision of the Court to intervene in the proceedings with the permission of 

the Court (Art.62), and entitles a state which is party to a convention to intervene in a case in which the 

construction of the provisions of the convention is in issue (Art. 63). A 'public international organization’ 

may be asked by the Court to furnish information, or it may supply information on its own initiative, and 

is entitled to be informed of any proceedings in which the interpretation of its constituent instrument or 

any convention adopted thereunder is in issue (Art. 34). 

 

Self Assessment Questions   (Complete the Statements) 

1. Ratione   material   means ------------ --. 

------------------------------------------------------------------------------------- ---------------------- 

-----------------------------------------------------------------------------------------------------------  

-----------------------------------------------------------------------------------------------------------  

2. Conventional jurisdiction of International  Court of Justice is explained under Article. 

-----------------------------------------------------------------------------------------------------------  

-----------------------------------------------------------------------------------------------------------  

---------------------------------------- ------------------------------------------------------------------  
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Jurisdiction ratione materiae is twofold: conventional and compulsory. 

Conventional jurisdiction: Article 36(1) states, ‘the jurisdiction of the Court comprises all cases 

which the parties refer to it, and all matters specially provided for in the Charter of the United Nations or 

in treaties and conventions in force’. There are a large number of treaties and conventions which 

contain compromissory clauses conferring jurisdiction on the Court, by far the most comprehensive of 

these being Article 31 of the Pact of Bogota and Article I of the European Convention for the Peaceful 

Settlement of Disputes, 1957, which give the Court vis-a-vis the parties to the respective treaties 

compulsory jurisdiction in respect of all ‘legal’ disputes, as defined in Article 36 (2) of the Statute of the 

Court. 

The reference to ‘matters specially provided in the Charter of the United Nations’ in Article 36 (I) 

seems wholly inconsequential from the point of view of giving the Court any jurisdiction. These words 

have come to find a place in the text apparently because of the competence given to the Security 

Council under Article 36 (3) of the Charter to recommend to the parties reference of a dispute to the 

Court (UNCIO Docs., vol. 13, p.284). No other provision of the Charter requires reference of a matter to 

the Court. So far as a recommendation under Article 36 (I) of the Charter is concerned, in the Corfu 

Channel case (Preliminary Objections) ((1947-8) ICJ Rep.4) seven judges of the Court remarked, ‘it 

appears impossible to us to accept an interpretation according to which this article (Art.36 (3), UN 

Charter), without explicitly saying so, has introduced more or less surreptitiously a case of compulsory 

jurisdiction’ (ibid., pp.31-32). 

The doctrine of forum prorogatum: The Court on a number of occasions declared that its 

jurisdiction is based upon the will of the parties, their consent to submit to the jurisdiction (Minorities 

Schools in Upper Silesia (1928), PCIJ Ser.A, No.15, p.22; Interpretation of Peace Treaties (First Phase) 

1950 ICJ. 65, 71; Monetary Gold case (1954) ICJ Rep.19, 32). But the Court also maintained that it 

should not attach the same importance to form as is attached in municipal law (Mavrommatis) case 

(1924), PCIJ Ser.A, No.2, p.34), and has upheld its jurisdiction even where such consent has been 

given after the initiation of proceedings, in an implied or informed way, or by a succession of acts. In the 

Mavrommatis case, the Court regarded it as immaterial that the ratification of the Treaty of Lausanne, 

on the basis of which Greece in part invoked the Court’s jurisdiction, took place after initiation of the 

proceedings (ibid.) In the case of the Rights of Minorities, the Court inferred consent from the failure of 

the Polish Government to raise the question of jurisdiction in its counter-case, its pleading on merits, 

and its statements subsequent to the filing of the counter-case before the League Council (PCIJ Ser.A, 

No.15, pp.24-26). In the Corfu Channel case, the Court pointed out that, although Albania, not a party 

to the Statute, would have been entitled to object to the jurisdiction of the Court by virtue of unilateral 

initiation of the proceedings by the United Kingdom, as she, in her letter of 2 July 1947 to the Court, 

had stated that she had accepted the recommendation of the Security Council and the jurisdiction of 

the Court for this case, she was precluded thereafter from objecting to the jurisdiction [(1947-8) ICJ 

Rep.4, 27] 

Compulsory jurisdiction: Article 36 (2) of the Statute, the Optional Clause, provides that the 

‘states parties to the present statute may at any time declare that they recognize as compulsory ipso 

facto and without special agreement, in relation to any other state accepting the same obligation, the 

jurisdiction, of the Court in all legal disputes concerning’ the matters specified therein. 

Reciprocity is an important feature of the Optional Clause system. Article 36 (3) states that a 

Declaration may be made ‘unconditionally or on condition of reciprocity on the part of several or certain 

states or for a certain time’. But the reciprocity referred to here, it is rightly pointed out, relates to a 
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condition that may be introduced in a Declaration which makes the Declaration operative on some other 

states also accepting the compulsory jurisdiction (Waldock, ‘Decline of the Optional Clause’, 32 BYIL, 

244, 248-9 (1955-6); Briggs, stating ‘the common will of the parties, which is the basis of the Court’s 

jurisdiction’ [(1957) ICJ Rep. 9,23]. Statements such as these indeed dispel the idea of the unilateral 

character of the engagement under a Declaration, and consequently the notion of its revocability at will. 

But the reference to consensuality sometimes in relation to the Optional Clause system, and at others 

to the two Declarations alone give rise to a difference of opinion regarding the character of the 

engagement, whether it is multilateral or bilateral, or whether it is derived from the regime of the 

Optional Clause system or the contractual relation arising from the two Declarations. (See Rosenne, 

The Time Factor in the Jurisdiction of the International Court of Justice, p.25.) If regarded as bilateral- 

contractual there would be little difference between the jurisdiction under Article 36 (1) and (2), and little 

left of the compulsory system of adjudication intended to be introduced at the time of the establishment 

of the Permanent Court. The existence of a difference between the conventional and compulsory 

jurisdiction of the Court is well recognized in the practice of the Court. (See, for example, Nottebohm 

case (1953), ICJ Rep. 111, 122.) 

A reasonable view seems to be that the regime of the Optional Clause comes into operation vis- 

a vis any party to the Statute on the fulfillment of the condition prescribed by it, of depositing a 

Declaration. Consent, which is a precondition of international adjudication, is the basis of the optional 

Clause jurisdiction, but it underlies the system as a whole, Article 36(2) as well as the Declarations, and 

not the latter alone. The rights and obligations of a declarant as against each of the other declarants 

are, however, determinable by virtue of the condition of reciprocity which is a part of the system. The 

engagement of the parties is, therefore, a multilateral one, but its content is ascertainable on a bilateral 

basis. (Cf. Rosenne, The International Court of Justice, pp.317-18, and The Time Factor in the 

Jurisdiction of the International Court of Justice, p.25; Waldock, ‘Decline of the Optional Clause, loc. 

cit.254.) In order to ascertain the jurisdiction ratione materiae with respect to the two parties before the 

Court, the Declarations of the two parties are to be looked into, to find out whether the dispute before 

the Court falls within the scope of both, not with a view to giving effect to the common will of the parties 

before the Court, but to enforce the principle of reciprocity. (In the Interhandel case (1959) ICJ Rep.6, 

23, the Court refers to reciprocity alone; cf. Norvegian Loans case (1957), ICJ Rep.23.) 

In view of the multipartite character of the treaty relationship which a Declaration bring about, 

the freedom to withdraw a Declaration is necessarily limited. It seems possible to withdraw only when a 

power to do so is reserved in the Declaration, or when conditions which permit withdrawal under the 

principle of rebus sic stantibus subsist (Waldock ‘Decline of the Optional Clause’, loc. Cit. 263-5). 

Paraguay filed a Declaration in 1933, unlimited in duration, but notified withdrawal in 1938. Six other 

states which filed Declarations expressed their reservations regarding the withdrawal (PCIJ Ser. E, 

No.15, p.227). The Registry of the Court continued to show Paraguay as a Declarant up to 1960, along 

with a note about the withdrawal and the objections thereto (ICJ Yearbook, 1959-60, p.249), but in 

1960 dropped it from the list (ibid., 1960-1, p.211). The effect of Paraguay’s withdrawal is not, it is 

submitted, free from doubt. 

Ratione Temporis: The time factor is material to the determination of jurisdiction. The parties to 

the case must have a right of access to the Court at the time of the institution of proceedings. A state 

may in its Declaration under the Optional Clause exclude jurisdiction vis-à-vis a state whose 

Declaration does not satisfy certain time qualifications, such as not having been filed within a certain 

time before the institution of the proceedings. (See for example, the Declaration of the United Kingdom 
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of 26 November 1958, ICJ Yearbook, 1958-9, p.225; and the French Declaration of 10 July 1959, ibid., 

p.212.) Or the state may prescribe time qualifications for a dispute to come within the scope of the 

Declaration, such as arising before or after a specified date. Declarations which have expired or have 

been duly terminated on a certain date, cannot confer jurisdiction after that date. But the Declarations 

regulate the seizing of the Court and not the administration of justice by it (Nottebohm case (1953) ICJ 

Rep. 111, 122), and so the expiry or revocation of Declaration after the initiation of proceedings will not 

affect the jurisdiction (ibid.123; Right of Passage, ibid., 1957, 125, 142). 

Jurisdiction of the Permanent Court which devolved on the present Court: The present Court 

inherited the jurisdiction of the PCIJ, conventional as well as compulsory [Arts. 37 and 36 (5), Statute]. 

Treaties conferring jurisdiction upon the PCIJ, if still in force, give jurisdiction to the present Court as 

soon as the parties to the treaties become parties to the Statute, whether as original members of the 

United Nations or on subsequent admission to the membership. The time interval between the 

dissolution of the old Court and admission as a member does not dissolve the treaty obligation 

regarding jurisdiction (Barcelona Traction Co. case (1964) ICJ Rep.6, 34-36). On the other hand, the 

Declaration under the Optional Clause accepting the jurisdiction of the PCIJ continues to subsist for the 

remainder of its term, after the dissolution of the Court, only in the case of states which became parties 

to the Statute as original members of the United Nations (Case Concerning the Aerial Incident (Israel v. 

Bulgaria (1959) ICJ Rep. 127, 141), and in the case of subsequently admitted members a fresh 

Declaration is necessary. But a purported renewal of a lapsed Declaration is sufficient to give the 

present Court jurisdiction if the intention to confer jurisdiction is clear (Preah Vihear Temple case 1961) 

ICJ Rep.17) 

Ancillary jurisdiction: In conformity with a general principle of international adjudication, Article 

36 (6) of the Statute empowers the Court to determine its own jurisdiction. The Court has power to 

indicate provisional measures pending its decision to preserve the respective rights of the parties 

(Art.41), entertain requests for interpretation of its judgements (Art.60), and for revising its judgements 

(Art.61). 

Advisory Opinions 

The approach of the present Court to requests for advisory opinions finds succinct and accurate 

expression in the Peace Treaties case (First Phase) (1950 ICJ Rep.65) in the following words: 

The consent of States, parties to a dispute, is the basis of the Court’s jurisdiction in contentious 

cases. The situation is different in regard to advisory proceedings even where the request for an 

opinion relates to a legal question actually pending between States. The Court’s reply is only of 

an advisory character: as such, it has no binding force. It follows that no State, whether a 

Member of the United Nations or not, can prevent the giving of an advisory opinion which the 

United Nations considered to be desirable in order to obtain enlightenment as to the course of 

action it should take. The Court’s opinion is given not to the States, but to the organ which is 

entitled to request it; the reply of the Court, itself an ‘organ of the United Nations’, represents its 

participation in the activities of the organization, and in principle, should not be refused. 

[See also, the Reservations case (1951) ICJ Rep. 15-19]. The Court further pointed out in the 

Peace Treaties case that Article 65 of the Statute is indeed permissive, and gives the Court power to 

examine whether the circumstances underlying the request are such as to lead it to decline to give an 

answer. The Court explained that in the Eastern Carelia case (PCIJ Ser.B, No.5) the Court declined to 

answer the request because the question put related to a dispute actually pending between two states, 

one of which, Russia, refused to take part in the proceedings; and further the request raised a question 
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of fact which could not be elucidated without hearing both parties. In that case the Court observed. ‘It 

appears now to be very doubtful whether there would be available to the Court materials sufficient to 

enable it to arrive at any judicial conclusion upon the question of fact.’ (Ser.B, No.5, p.28.) In the 

Administrative Tribunal of the ILO case [(1956) ICJ Rep.77, 86], the Court indicated that only 

‘compelling reasons’ could cause the Court to adopt a negative attitude, such an attitude has so far 

been adopted only in one case, the case of Eastern Carelia. 

The legal effect of an advisory opinion is quite clear from what has been already stated. It has 

no binding force and does not constitute resjudicata either for the organ or agency which sought it or for 

the Court itself, if the same issue should come before it in a contentious case, the opinion is likely to 

have strong influence on the Court’s decision. In the South-West Africa cases [(1962) ICJ Rep.319] the 

Court chose to adhere to its view unanimously expressed in 1950 on the survival and continuing effect 

of Article 7 of the Mandate relating to South West Africa, pointing out that ‘nothing has since occurred 

which would warrant the Court reconsidering it’ (ibid., p.334). 

The agencies that sought the Advisory Opinions have invariably treated the opinions with 

respect and as authoritative statements of the law. In the time of the League of Nations, the response 

of the states affected was the same, save that of Turkey in regard to the Mosul dispute (Hudson, 

Permanent Court, pp.461-2). This was partly due to the fact that during that period only the Council 

requested advisory opinions, and in almost all the cases the parties affected had also voted for the 

requests. But since the establishment of the United Nations, the bulk of the requests have proceeded 

from the GA. The references in connection with the Peace Treaties [(1950) ICJ Rep.65], Admissions 

[(1947-8) ICJ Rep.57], South-West Africa [(1950)ICJ Rep.128; (1955) ICJ Rep. 67]; (1956) ICJ Rep.23, 

Certain Expenses of the United Nations [(1962) ICJ Rep.151], were all made in the face of the 

opposition of one of the affected parties, and the opinions given by the Court in these cases have not 

modified the policies of the states opposed. In other words, the attempt to use the Advisory Opinion as 

an instrument of pressure on the recalcitrant states has not been successful. 

The Role of the Court 

The Court is a judicial organ and its function is to supply judicial solutions to disputes. Judicial 

settlement consists of decision on the basis of law and equality of the parties. It involves first elimination 

of the relative power position of the parties as a factor influencing the decision, or as it is said, 

depoliticizing the relationship between the parties (Rosenne, The International Court of Justice, p.14), 

the application of the judicial technique for the determination of facts and the applicable law, and 

decision in accordance with law. In diplomacy the relative power institutions, which are denied the 

competence to be parties before the Court, the advisory procedure may indeed conveniently be used 

as an alternative to arbitration. Advisory procedure may also be used with the consent of the parties as 

an alternative to adjudication. The Court has been called upon, however, since the establishment of the 

United Nations, to express legal opinions on issues of great political consequence, with the expectation 

that the expression of opinion on the legal aspects will lead to a settlement of the differences. This 

expectation has not been fulfilled. 

Settlement of Disputes under the Auspices of the United Nations 

Briefly speaking, following are some of the provisions for the settlement of international disputes 

under the United Nations Charter. 

1. It is one of the purposes of the United Nations that the member States should settle their 

disputes through peaceful means. Under Article 2 of the charter, the member States have 
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undertaken to resolve their disputes through peaceful means and not to resort to force or 

threat of force to resolve international disputes. 

2. The General Assembly of the United Nations may make recommendations for peaceful 

settlement of international disputes. 

3. Articles 33 to 38 of the Charter have made various provisions for the settlement of 

international disputes through the United Nations. 

Above all, the Security Council has been given wide-ranging powers. It may investigate any 

dispute, or any situation, which might lead to international friction, or give rise to a dispute. The Security 

Council may, at any stage of dispute, recommend appropriate procedure or methods of adjustment. 

Compulsive or Coercive Means of Settlement 

If the international disputes are not resolved through peaceful means then the States resort to 

compulsive or coercive means, which are as follows— 

1) Retorsion 

2) Reprisal 

3) Embargo 

4) Pacific Blockade 

5) Intervention; and 

6) Settlement under the UN 

1. Retorsion— When a State behaves in a discourteous manner with another State, 

International Law confers right upon the state affected to resort to Retorsion. The word ‘Retorsion’ 

means retaliation. But the affected state can take only those means as measures as Retorsion which 

are permitted under International Law. For example, in Retorsion diplomatic relations may be ended, 

privileges of diplomatic agents may be withdrawn and economic facilities may be stopped. The United 

Nations Charter has to some extent affected the right of Retorsion because in accordance with the 

provisions of charter no state can take any action in the form of Retorsion as may endanger 

international peace and security. 

2. Reprisals— Yet another compulsive means of settlement of international dispute is reprisal. 

According to Starke, “Reprisal connotes coercive measures adopted by one state against another for 

the purpose of settling some disputes brought about by the latter’s illegal or unjustified act.” 

Recent example of the use of this means for the settlement of international disputes is the 

Israeli action in bombarding certain areas of Lebanon from where the Arab guerillas operated attacks 

from time to time in different part of the territory of Israel. A question may, however, arise whether in the 

present time this right of reprisal is in keeping with the provisions of the United Nations Charter. As a 

matter of fact, the United Nations Charter has greatly affected the right of the States to resort to 

reprisal. No State is entitled to resort to reprisal, which may endanger international peace and security. 

3. Embargo— Embargo is yet another compulsive means for settlement of international 

dispute. It is a type of reprisal. By Embargo we mean that if a State violates any International Law or 

commits some international crime then the affected state becomes entitled to create obstruction in the 

transport of its ships which are within the territory of the affected state. 

4. Pacific Blockade—Pacific blockade is yet another compulsive means of settlement of 

international dispute. Through pacific blockage the ingress and egress of the ports of the States are 

blockaded so that the ships of other states may not reach those ports and the ship of the blockaded 
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State may not go out of the ports. The United Nations may itself use blockade as a means to take 

collective measures under Article 42. The advantage of this means for the settlement of international 

dispute is that it is less violent than war. 

5. Intervention— A separate chapter is devoted to the rules of international law relating to 

intervention. Please see that chapter for the settlement of international disputes through intervention. 

(Please see lesson on Intervention). 

6. Settlement under the disputes of the UN— The chapter of the UN provides for coercive 

means of settlement of international disputes under chapter VII entitled “Action with Respect to Threats 

of the Peace, Breaches of the peace and Acts of Aggression.” 

Summary 

Settlement of International disputes by diplomatic procedure, through a recourse to judicial 

settlement or for that matter of compulsive means, highlight the significance and preference for peace 

in the International community. Though war has not ceased to exist but resort to war is not all that 

frequent now’. 

Reference 

1. Mavrommatcs Jurisdiction case, (1924) PC1J, SERA, No.2, p.11. 

2. (1951) ILR, 1951 case No.37. 

3. (1958), ILR 1960, p.117. 

4. Starke, J.A. Introduction to International Law, New Delhi, 1994, p.485. 

4A. Case of Railway Traffic Between Lithuania and Poland (1931) PCIJ Ser. A/B, No. 42, p.116. 

5. Y.B.I.L.C. 1953, 11, p.202. 

6. Moore 1 Int. Arbt. 495 (1872). 

7. U.K.T.S. 9 (1901) ed. Col.798 

8. 2 R.I.A.A. 829 (1928). 

9. See Lesson on State Responsibility 

10. U.K. T.S. 25(1967) and 3255; 575 UNTS.159; ILM 532 (1965) 

11. Casablanca case, Hague Court Reports Ist series, p.110. 

12. Article 9 of the Statute of International Court of Justice. 

13. Article 2 of the Statute of I.C.J. 

Further Readings 

 J.L. Briely, Law of Nations, An Introduction to the Law of Peace, 6th Ed. (OUP, 1998). 

 Conforti Benedetto, The law and practice of the United Nations (Martinus Nijhoff Publishing 

2005). 

Model Questions 

1. What role does international Court of Justice play in judicial settlement of disputes ? 

2. What are compulsive means or means short of war for settlement of international disputes? 
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1. regarding the subject matter. 

2. 36 (1) the UN Charter. 

--00-- 



 

 

Lesson - 12 
 

SETTLEMENT THROUGH MEANS SHORT OF WAR 
 

Structure 

Objectives 

Introduction 

Good offices 

Inquiry 

Conciliation 

Arbitration 

The obligation to the arbitration 

Jurisdiction of arbitral tribunals 

Non arbitrable disputes 

Law and procedure of an arbitral tribunal 

Legal effects of arbitral awards 

Summary 

Further Readings 

Model Questions 

Objectives 

After going through the lesson, you will be able to understand 

 importance of negotiations. 

 settlement of disputes through good offices & meditation. 

 settlement through arbitration. 

Introduction 

The obligation to negotiate in order to settle disputes proceeds from more than one source. 

Most important of all, Article 33(I) of the United Nations Charter prescribes that the parties to any 

dispute, ‘the continuance of which is likely to endanger the maintenance of international peace and 

security’, should ‘first of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, 

judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own 

choice. In a less important way, the obligation arises by implication under a large number of bipartite 

and multipartite treaties of pacific settlement of disputes which provide an obligation to submit to 

concliation, arbitration or judicial settlement, disputes which the parties have not been able to settle by 

the normal process of diplomacy. Several treaties, for example, the Inter-American Treaty of Reciprocal 

Assistance, Rio de Janeiro, 1947(21 UNTS, 77), the North Atlantic Treaty, 1949 (34 UNTS, 243), the 

Brussels Treaty, 1948 (19 UNTS, 51), oblige the parties to enter into mutual consultations in certain 

events, and such consultation in so far as it relates to the solution of mutual differences between the 

parties can hardly be distinguished from negotiation. 

An obligation to enter into negotiations, however, does not imply an obligation to reach an 

agreement (Railway Traffic Between Lithuania and Poland (1931), PCIJ Ser. A/B, No. 42, p. 116). 
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Negotiation is by far the most important of the procedures, and a great majority of the disputes 

are settled every day by negotiation, without publicity or even attracting the notice of the public. 

Negotiation comes into the picture in some degree or other practically in every one of the other 

procedures. It has certain advantages and disadvantages. When the dispute is complex, and in 

particular proceeds from a claim for a clear departure from the existing law, negotiation is better suited 

than adjudication. It helps to bring about the needed change by consent, mutual accommodation and in 

a manner more or less acceptable to all the parties concerned. But the success of negotia tion in any 

context depends upon a large number of factors, some of which are: the acceptability of the demands 

of either party to the other, the restraint, tact and the spirit of mutual accommodation with which 

negotiations are conducted, and the state of public opinion in the countries concerned vis-á-vis the 

concessions demanded. 

Good offices and mediation 

The Hague Convention No. I, 1899, contained elaborate provisions relating to good offices and 

mediation, and these were repeated in the Hague Convention No. I of 1907. The Convention obliged 

the parties, in case of serious disagreement or conflict, before appealing to arms, to have recourse to 

good offices or mediation ‘as far as circumstances allow’ (Art. 2). More significantly, the Convention 

declared that the signatories to the convention had a right to offer good offices or mediation, even 

during hostilities, and that the exercise of this right can never be regarded by either of the parties to the 

dispute as an unfriendly act (Art. 3). The Convention thus removed the ground for a restraint, which 

was generally observed during the previous centuries, in offering good offices or mediation, and which 

arose from the belief that such offers might involve the subjection of either of the parties involved to a 

constraint to accept the suggested solution, and consequently might amount to non-permissible 

intervention, in internal affairs. The Convention, however, prescribed no obligation for the parties to the 

dispute to accept the offer of good offices or mediation. In the last century, on the other hand, the 

Treaty of Paris, 1856, prescribed that if any misunderstanding should arise between the Sublime Porte 

and any other signatory, they should afford the other contracting parties, before having recourse to 

force, the opportunity of mediation to prevent such recourse. Article 33(I) of the United Nations Charter 

contains reference to mediation, and the Security Council and the General Assembly are competent to 

recommend to the parties the utilization of good offices or mediation of some member or agency, or 

offer their own (Arts. 10, 14 and 36).The Bogotá Pact (30 LNTS, 55) prescribes good offices and 

mediation among the peaceful procedures which the parties to the Pact must adopt to settle the 

disputes which they have not been able to resolve by normal diplomacy, and even permits, somewhat 

on the line of the Inter-American Treaty on Good Offices and Mediation, Buenos Aires, 1936 (188 

UNTS, 75), one or more eminent American citizens of states not involved in the dispute, to offer good 

offices or mediation (Arts. 9 and 11). Mediation by distinguished private individuals or representatives of 

international institutions might sometimes be more acceptable to the parties than by a Head of State or 

Government as there would then be less fear that the mediator would use the occasion for promoting 

the interests of his own state. 

History furnishes many instances where good offices or mediation helped settlement of 

disputes. Mediation by the Pope led to the settlement of the dispute between Germany and Spain in 

1884 in relation to the Caroline Islands (Moore, Digest, vol. 7, p. 6), and the good offices of the 

President of the United States of America brought about the termination of the Russo-Japanese War in 

1906. Mediation under the aegis of international institutions has in recent years helped to resolve some 

serious disputes (see 11.24 -11.30). However, as the function of good offices and mediation is to bring 



110 
 

about the initiation or resumption of negotiations between the parties, and to assist their progress, the 

utility of these procedures is conditioned by the particular circum stances of the dispute. 

Before passing on to the next procedure, it may be noted that the expression ‘good offices’ is 

sometimes used to indicate the extension of diplomatic facilities for protecting the interests of another 

state, or its subjects, in a third state, when normal diplomatic relations do not exist between those 

states. 

Inquiry 

The procedure of inquiry was evolved at the Hague Conference of 1899 as a parallel to 

arbitration, so that states which were unwilling to submit their dispute to arbitration might at least make 

use of this procedure. In 1904 the provisions of the Hague Convention I in regard to inquiry were first 

invoked in the Dogger Bank Incident (Scott, Hague Court Reports, vol. I, p. 405). Encouraged by the 

successful use of the procedure on this occasion, the second Hague Peace Conference introduced 

more elaborate provisions in Convention No. I of 1907. In 1913 and 1914 the United States entered into 

bipartite arrangements with forty-eight countries, called ‘Bryan treaties’, and each of these provided for 

the establishment of a permanent inquiry commission. From 1924 onwards, the trend has been to 

provide for conciliation rather than inquiry in the treaties for the pacific settlement of disputes. 

Article 33(I) of the Charter mentions inquiry, and the General Assembly under Articles 10 and 

14, and the Security Council under Article 36, are competent to recommend the procedure of inquiry to 

the parties. 

The function of a commission of inquiry is ordinarily assumed to be elucidation of facts by 

means of an impartial and conscientious investigation. The elucidation of facts has necessarily to be 

from a juridical angle and might incidentally involve clarification of questions of law, or mixed questions 

of law and fact. In the Dogger Bank Incident where the dispute arose due to the opening of fire by some 

Russian naval vessels on British fishing boats, under the alleged mistaken belief that the fishing boats 

were the torpedo boats of Japan, which was then at war with Russia, the Commission was asked to 

report particularly on the question as to where the responsibility lay, and the degree of blame attaching 

to the subjects of the parties in the event of the responsibility being established. This clearly involved 

more than clarification of facts simpliciter. Recently, in the Red Crusader Incident (Lauterpacht, The 

Contemporary Practice of the United Kingdom in the Field of International Law 1962, i, pp. 50-53) the 

report of the inquiry commission contained its opinions on certain questions of law as well. 

When negotiations reach a dead end in the bare assertion of contradictory versions of events by 

the parties, elucidation of the facts by a third party might dear the way for successful negotiations. 

Sometimes, as it happened in the Tavignano Incident (Scott, Hague Court Reports, Vol. 7, p. 413), the 

clarification supplied might not be helpful as it leaves the crucial issues in doubt. Resort to inquiry on a 

bilateral basis has been somewhat rare. In as much as the League Covenant and now the United 

Nations Charter have provided investigation of disputes and procedures of settlement under collective 

auspices, the tendency has been to resort to the Organization whenever a dispute defied solution by 

negotiation, and threatened peace. 

Conciliation 

From 1921 onwards a large number of bipartite treaties were entered into by which the parties 

agreed to refer to conciliation some or all the disputes that might arise between them, for which they 

could not find a solution by normal diplomacy. A stimulus for such treaties came in 1922 from the 

recommendation of the Third Assembly of the League made on 22 September 1922 (Records of the 

Third Assembly, Plenary, vol. i (1922), p. 199). Only a few treaties concluded after that date for 
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peaceful settlement of disputes do not provide for conciliation. Conciliation procedure formed an 

important aspect of the Locarno Treaties, and one of the three procedures prescribed by the General 

Act (Pacific Settlement of International Disputes), Geneva, 1928 (93 LNTS, 343). 

In the western hemisphere, multipartite treaties providing for conciliation were adopted in 1929 

(USTS, No. 780), in 1933 (163 LNTS, and in 1936 (188 LNTS 75), and the latest in the series is the 

Bogotá Pact. These are in addition to a large number of bipartite treaties. Article 33 (I) of the UN 

Charter mentions conciliation as one of the peaceful procedures to be first adopted by the parties to 

find a solution. Under Article 10 or 14 the General Assembly, and under Article 34 the Security Council, 

may appoint a commission to conciliate a dispute. Reference to a commission of investigation 

and conciliation is one among the peaceful procedures the parties are required to follow under the 

Bogotá Pact. 

The GA during its Third Session considered a report of its Interim Committee, which 

recommended restoration to its original efficacy of the General Act (Pacific Settlement of International 

Disputes), 1928, and the setting up of a panel of persons suitable for selection by parties for 

commissions of inquiry or conciliation. These proposals, opposed by the Soviet Union, were adopted by 

the General Assembly (Res. 268 A (III) and 268 D (III), 28 April 1949. The Secretary-General was 

required to publish the list of accessions to the Revised General Act (71 UNTS, 101), but the response 

from the members was not significantly favourable as only six members have acceded so far, out of 

which five were parties to the original convention. The remaining fourteen parties have not yet acceded. 

The procedure of conciliation also has been sparingly used directly between states, though it is 

now a procedure of major importance in international institutions. It combines the advantages of inquiry 

and mediation, and, implicitly, their limitations. The importance presently attached to the procedure is 

witnessed by the fact that recently the Institute of International Law studied the procedure, adopted 

some articles on it, and recommended the conclusion of bilateral treaties of conciliation (see Annuaire, 

vol. 49, ii, 1961, p. 385). 

Brief history of international arbitration 

The practice of arbitration of disputes between states originated, it is generally agreed, with the 

Greeks as far back as 600 B.C. But the modern history of international arbitration may be said to begin 

from the Treaty of Amity, Commerce and Navigation between Great Britain and the United States, 

1794, commonly known as the Jay Treaty. The Jay Treaty arbitrations were followed by a large number 

of others in the nineteenth century, the general feature of which was reference to a mixed commission. 

The mixed commissions were generally constituted on the parity principle of each party nominating an 

equal number of commissioners, and in some instances provision was made for reference to an umpire 

in the event of disagreement among the commissioners, The success of the mixed commissions in 

general depended upon the extent to which the members were able to combine the roles of judges and 

negotiators so as to produce decisions acceptable to both the parties (Simpson and Fox, International 

Arbitration, p. 3). A departure from the practice of constituting mixed commissions occurred in the case 

of arbitration of the Alabama Claims (1872), (Moore, International Arbitrations, vol. i, pp. 495—682), 

when a collegiate body consisting of one member nominated by each party, and three members 

nominated one each by the King of Italy, the Presidents of the Swiss Confederation and of Brazil, was 

established. The Behring Sea Fur Seal Arbitration (1893) (ibid., pp. 755-961), between Great Britain 

and the United States, and the British Guiana and Venezuela Boundary Arbitration (1899) (92 BFSP, 

970), firmly established the collegiate tribunal as a parallel institution to the mixed commission. There 

were also instances of Heads of States being chosen as arbitrators. 
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The Alabama arbitration, by virtue of the magnitude of the issues it decided, and the 

assimilation it effected of the arbitral to the judicial procedure, stimulated extensive study of arbitral 

procedure by jurists. The Institute of International Law discussed a project on arbitral procedure and 

formulated model regulations in 1875. This was excellent spade work for the deliberation of the Hague 

Peace Conference of 1899. The Conference succeeded in adopting The Hague Convention I, which 

contained a set of rules of arbitral procedure and established a Permanent Court of Arbitration with its 

seat at The Hague — an important landmark in the history of international arbitration. The rules of 

procedure came to be regarded as standard rules, frequently referred to by tribunals as authoritative, 

and incorporated by reference in treaties of arbitration. The parties to this Hague Convention undertook 

to maintain the Court, and still do. It is a misnomer to call it a ‘permanent court’. For it consists, in the 

first place, of an International Bureau, which functions as the registry of the Court and as the custodian 

of its records; second, of a Permanent Administrative Council, consisting of diplomatic representatives 

of the contracting parties accredited to The Hague, the Minister for Foreign Affairs of the Netherlands 

being its president, to exercise administrative control over the Bureau; and third, of a panel of persons 

nominated by the contracting parties, each not exceeding four, ‘of known competency in questions of 

international law, of the highest moral reputation, and disposed to accept the duties of an arbitrator’ 

(Art.44). Contracting parties desirous of having recourse to arbitration may choose the members of the 

tribunal from this panel. It is truly more ‘a device for facilitating the creation of ad hoc tribunals’ than a 

court, much less a permanent court (Hudson, The Permanent Court of International Justice, 1920-42, 

p. 11). Even as such a ‘device’, the Court has significantly contributed to arbitral settlement of disputes. 

During the life of the League of Nations, in the course of the extensive discussions based upon 

the triple formula of arbitration, security and disarmament, in order to devise the means to plug the 

gaps in the League system of maintenance of international peace and security, arbitration received 

considerable attention. A significant outcome of these discussions was the 1928 General Act (93 LNTS, 

343) recommended by the Ninth Assembly. In the western hemisphere, this was followed by the 

General Treaty of Inter-American Arbitration, 1929 (130 LNTS, 135). These two general treaties were 

amplified by a large number of bipartite and regional treaties requiring reference of disputes to 

arbitration. 

Article 33(I) of the United Nations Charter also provides reference to arbitration. The 

contribution of the United Nations to arbitration, which is not however by any means significant, has 

gone in two directions. Firstly, the GA adopted the Revised General Act (Pacific Settlement of 

International Disputes) in 1949 (71 UNTS, 101). This treaty applies only as between states which 

accede to it, and does not affect the rights of the parties to the General Act of 1928 under such of its 

provisions as are still operative. 

Secondly, the International Law Commission at its very first session selected arbitral procedure 

as one of the topics of codification of international law. From the early stages of its work the ILC was 

confronted with two concepts of arbitration The first was the more traditional, which required the 

agreement of the parties as an essential condition not only of the obligation to have recourse to 

arbitration, but also of the continuance and effectiveness of the procedure at all its stages. The second 

concept was that which, given the agreement to submit to arbitration, carried with it the guarantee of 

effective enforcement by judicial means. The Commission adopted a draft convention based upon the 

latter concept in 1953 (ILC Yearbook, 1953, vol. ii, p. 208). According to the draft, an undertaking to 

arbitrate gives rise to the compulsory jurisdiction of the ICJ to decide whether a dispute has arisen 

between the parties and whether it is covered by the undertaking. Further, the Court will have power to 
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constitute the tribunal at the instance of one of the parties, despite the refusal of the other to cooperate 

in the constitution. The tribunal thus constituted will have power to make a compromis for the parties 

even if one of the parties refuses to participate in making it, and to give an ex parte decision. Further, 

the draft contemplated the creation of a hierarchy of authority by vesting in the ICJ the power of revision 

and annulment of arbitral awards. The Commission’s, draft was discussed by the Sixth Committee of 

the General Assembly at its eighth and tenth sessions, and the discussions and the written comments 

received from governments revealed that the Commission’s concept of arbitration was not acceptable 

to many states, especially outside Western Europe. It was felt that the draft required a surrender of 

sovereignty beyond the limits up to which many states were prepared to go. The Commission, on 

request by the Assembly to reconsider the draft, decided during its ninth session in 1957 to present the 

draft as model articles instead of as a draft convention intended only to supply guidance to states in 

making arbitration agreements or compromissory provisions in treaties. At the following session in 1958 

the Commission completed the drafting of the model articles, and the General Assembly in 1958 

accepted the suggestion of the Commission (Res. 1262 (XIII), 14 November 1958). 

Among the important arbitral tribunals setup after the Second World War, mention may be made 

of the Conciliation Commissions set up under the Peace Treaties (49 UNTS, 3; 41 UNTS, 21; 41 

UNTS, 135; 42 UNTS, 3; 48 UNTS, 203), and the Arbitral Commission on Property, Rights and 

Interests in Germany, established under the Convention on the Settlement of Matters arising out of the 

War and Occupation between the United States, the United Kingdom, France and the Federal Republic 

of Germany (332 UNTS, 219). The Conciliation Commissions under the Peace Treaties function first as 

conciliation agencies, and in the event of failure to settle the dispute, on an additional member being 

appointed as prescribed, as arbitral tribunals. 

The obligation to go to arbitration 

The obligation to submit a dispute to arbitration necessarily arises from the consent given by the 

parties to do so (Advisory Opinion Concerning the Status of Eastern Carelia (1923), PCIJ Ser. B, No. 5, 

p. 27; Ambatielos Case (Merits) (1953) ICJ Rep. 19), and such consent may be expressed in a special 

agreement to submit a specific dispute or group of disputes which have already arisen to arbitration. 

The special agreement is usually called compromis. In relation to disputes that have not yet arisen 

consent may be expressed either in general arbitration treaties, by which the parties undertake to 

submit to arbitration all or any class of future disputes between them, or in the compromissory clauses 

of general treaties which refer to arbritration disputes arising in regard to the interpretation and 

application of the treaty. 

The extent to which an arbitration treaty or a treaty containing a compromissory clause creates 

a definite obligation to arbitrate depends upon the terms of the treaty. The treaty may generally provide 

for reference to arbitration of all or any class of disputes, but requires that each reference must 

necessarily be preceded by a special agreement between the parties. The Convention concerning the 

Pacific Settlement of Disputes, 1903, between Great Britain and France (20 LNTS, 185) formed a 

model for many other treaties concluded in the succeeding two decades in this as well as other 

aspects. Arbitration and Security: The Systematic Survey of the Arbitration—Conventions and Treaties 

of Mutual Security deposited with the League of Nations (2nd rev. ed., 1927, LN Doc. 1927, V, 29, p. 

23) states that sixty-five treaties registered with the League prescribed such a requirement. A series of 

twenty-eight treaties concluded by the United States between 1928 and 1931 did likewise (see 

Systematic Survey of Treaties for the Pacific Settlement of International Disputes, 1928-1948, passim, 

UN Pub., 1948). All these treaties required the conclusion of a compromis as a precondition to the 
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reference of any dispute covered by the treaties to arbitration. A treaty containing such a provision is 

obviously no more than a treaty to enter into negotiations to conclude a special agreement, a mere 

pactum de contrahendo, which does not imply an obligation to reach an agreement. But, even before 

the First World War, some bipartite treaties of arbitration indicated the procedure to be followed in case 

there was a failure to conclude a compromis (for example between Italy and Sweden in 1911 Martens, 

NRG, 3rd ser., vol. 5, p. 359). 

 

 
Jurisdiction of arbitral tribunals 

It is open to the parties setting up an arbitral tribunal to invest it with any jurisdiction. Normally 

the tribunal is authorized to decide disputes only between the parties that establish it. But nothing 

prevents the parties from throwing it open to third parties. In the Venezuelan Preferential case (1904) 

(9 RIAA, 100), the protocol entered into by the parties in 1903 provided that ‘any nation having claims 

against Venezuela may join as a party in the Arbitration provided for by this Agreement’. Instances 

where direct access was given to private claimants were rare. The Mixed Tribunals set up under the 

Peace Treaties of 1919 and 1920 may be mentioned as those given the jurisdiction to entertain claims 

of private persons directly. With regard to the subject matter, the jurisdiction of the tribunal is restricted 

to disputes that fall within the scope of the compromis or the treaty authorizing the arbitration. The 

compromis, being an international agreement, is subject to the same principles of interpretation as an 

ordinary treaty. 

In the absence of an agreement to the contrary, an arbitral tribunal possesses the competence 

to determine its own jurisdiction, and for this purpose to interpret the instrument which governs that 

jurisdiction [Nottebohm case (Preliminary Objection) (1953) ICJ Rep. 111, 119]. The principle was 

affirmed by the Lord Chancellor of England, Lord Loughborough, in the case of the Betsy, as early as 

1802 (Moore, International Adjudications, vol. 4, pp. 81, 85). Article 73 of The Hague Convention No. 1 

of 1907, which corresponds to Article 48 of The Hague Convention I of 1899 states: ‘The tribunal is 

authorized to declare its competence interpreting the compromis, as well as the other papers and 

documents which may be invoked ’ 

Non arbitrable disputes 

Ever since treaties providing for arbitration of future disputes came to be entered into, the 

practice began of excluding from their operation certain categories of disputes, mostly those considered 

to be non-legal or political disputes. Arbitration treaties concluded soon after the Hague Peace 

Conference of 1899 were restricted in their application to differences of a legal nature, or relating to the 

interpretation of treaties existing between the two contracting parties’, and excluded from their 

operation disputes which affect ‘the vital interests, the independence, or the honour of the two 

Self Assessment Questions (Fill In the Blanks) 

1. Practice of international arbitration originated during the 

 
 

 
2. Treaty of Amity is also known as the 
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contracting parties’ (for example, between the United Kingdom and France, 1903, renewed in 1923, 20 

LNTS, 185). Reservations in regard to disputes affecting ‘vital interests, independence and honour’ 

appear in many treaties concluded before the First World War (Arbitration and Security, p.23) and even 

after the War, as, for example, in the treaty between the United States and Liberia, 1926, (56 LNTS, 

279). In the Locarno Treaties, the formula that came to be used to describe arbitrable disputes was ‘any 

question with regard to which the parties are in conflict as to their respective rights’ (for example, the 

treaty between France and Germany, (54 LNTS, 289). The large number of arbitration treaties 

concluded by the United States with other countries, beginning with France in 1928, were limited in 

their scope to the differences ‘by virtue of a claim of right made by one against the other under treaty or 

otherwise’, and ‘which are justiciable in their nature by reason of being susceptible of decision by the 

application of the principles of law or equity’ (Systematic Survey). The Inter-American Treaty of 

Arbitration, 1929 (130 LNTS, 135) specified arbitrable disputes as those ‘susceptible of decision by the 

application of the principles of law’ and adopted the definition of legal disputes contained in Article 36 of 

the Statute of the PCIJ. 

The General Act (Pacific Settlement of International Disputes), 1928, started another trend. 

While providing for judicial settlement of legal disputes, that treaty required disputes other than those 

‘with regard to which the parties are in conflict as to their respective rights’, if not settled by the process 

of conciliation, to be submitted to arbitration. The European Convention for the Pacific Settlement of 

International Disputes, 1957, has adopted a similar system. 

Other disputes reserved in arbitration treaties are those involving the interests of third states; 

territorial integrity, territorial status, or frontiers; sovereign rights of parties; matters of domestic 

jurisdiction, or internal legislation, disputes prior to the conclusion of the treaty, or those already settled 

(Arbitration and Security, pp. 23-25; Systematic Survey, pp. 23-39). In regard to the reservation of 

disputes relating to sovereign rights, some treaties alao contain a clause giving each party the right to 

determine finally whether the dispute is such a one or not (for example, between Hungary and Turkey, 

100 LNTS, 137; Turkey and Italy, 95 LNTS, 183), and anticipate the ‘Connally reservation’ to the 

declaration under the Optional Clause (see 11.18). 

It may be observed that many of the reservations noted above have the effect of reducing the 

obligation to arbitrate almost to vanishing point, and any one who looks at the mere number of 

arbitration treaties concluded gets a deceptive picture of the extent of obligation of the states. 

Law and procedure of an arbitral tribunal 

In the first place, the law to be applied by an arbitral tribunal is the law specified by the parties in 

the compromis. Sometimes the parties might agree upon the specific rules to be applied by the tribunal. 

Thus, three principles were specified in regard to the duties of a neutral power in Article 6 of the Treaty 

of Washington, 1871, by which the Alabama Claims were submitted to arbitration (Moore, International 

Arbitrations, vol. 1, pp. 549-50). The principles specified by the treaty submitting the British Guiana- 

Venezuela Boundary question to arbitration, included a principle that fifty years occupation should give 

rise to a prescriptive title to territory (British Parliamentary papers, C. 8439 (1897)). The agreement 

submitting the Trail Smelter dispute (1935) to arbitration specified the law applicable as ‘the law and 

practice followed in dealing with cognate questions in the United States as well as international law and 

practice’ (3 RIAA, 1908). Such principles are indeed authoritative and binding upon the tribunal. 

If nothing is specified in the compromis, the law to be applied by an international tribunal is 

international law (Norwegian Shipowners’ Claims (Norway v. U.S.), (1921) I RIAA, 309, 331; In the 

Matter of the Diverted Cargoes (Greece v. U.K.) (1955), ILR, 1955, 820, 824; Re Competence of 
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Conciliation Commission (1954), ibid., pp. 867, 871). Unless appointed as amiable compositeur also, as 

the practice once obtained in the case of arbitrations between Swiss Cantons, an arbitrator should not 

undertake a mediator’s role. Article 37 of The Hague Convention I of 1907 requires an arbitrator to give 

a decision ‘on the basis of respect for law’. An arbitral tribunal should give its decision on the basis of 

law in the same way as the ICJ. 

The compromis may, however, state that the tribunal should decide in accordance with ‘law and 

equity’. The expression ‘equity’ used in such a context is not to be understood in the technical sense in 

which it is used in English or American jurisprudence. ‘Law and equity’ are to be understood as ‘general 

principles of justice as distinguished from any particular system of jurisprudence or municipal law’ 

(Norwegian Shipowners’ Claims (1922), I RIAA, 309 at 331). Even in the absence of specific mention of 

equity, when positive rules of law are lacking, the tribunal can apply the general principles of law, 

fairness, impartiality and justice (ibid.; Re Competence of the Conciliation Commission, ILR, 1955, 

871). Equity, in the sense of general rules dictated by fairness, impartiality and justice, may be said to 

form part of international law, serving to temper the application of strict rules, and a tribunal may include 

equity, in this sense, in the law it applies, even in the absence of express authorization (Hudson, 

International Tribunals, p. 103). Hersch Lauterpacht considered that a decision ex aequo et bono 

signified a kind of legislative activity, different from the application of equity in a wider sense (The 

Development of International Law by the International Court of Justice, p. 213). Although this view 

draws substance from the text of Article 38 of the Statute of the ICJ, there are no decisions to 

substantiate the truth of this proposition. 

The General Act of 1928 gave power to an arbitral tribunal dealing with a non-legal dispute to 

decide ex aequo et bono if there is no rule of law among the categories specified in Article 38 of the 

Statute of the PCIJ applicable to the case. Similarly, the European Convention for the Peaceful 

Settlement of Disputes (Art. 26) gives an arbitral tribunal, unless the special agreement otherwise 

provides, power to decide ex aequo et bono, ‘having regard to the general principles of international 

law, while respecting contractual obligations and final decisions of international tribunals which are 

binding upon the parties’ (Art. 28). It may be remembered that the Convention gives the ICJ compulsory 

jurisdiction in respect of all legal disputes, and only non-legal disputes are arbitrable under it. 

Article 28 of the 1928 General Act and Article 10 of the ILC Model Articles, and some bilateral 

treaties substantially adopt the text of Article 38 of the Statute of the ICJ. 

The rules of procedure of the tribunal may be laid down in the compromis. Generally some rules 

are stated in the special agreement and the tribunal is empowered to supplement them. The agents of 

the parties also may make certain rules by agreement. Chapters III and IV of The Hague Convention I 

of 1899 and of 1907 contain rules of arbitral procedure agreed upon by the parties to the Conventions, 

which apply in the absence of express agreement. Article 74 of the Convention of 1907 empowers the 

tribunal to frame rules of procedure. The rules of procedure contained in The Hague Convention I may 

perhaps now be regarded as customary law because of the wide recognition they have received. 

Legal effect of arbitral awards 

Article 81 of The Hague Convention I of 1907 states that an award duly pronounced and made 

known to the agents of the parties shall decide the dispute definitively and without appeal. Article 7 

of the General Treaty of Inter-American Arbitration and Article 46 of the Bogotá Pact make similar 

provision, as also the treaty between the Dominican Republic and Haiti, 1929 (105 LNTS, 215). 

However, the doctrine of res judicata is considered applicable to all arbitral awards, whether the special 

agreement or general treaty of arbitration contains such a provision or not. In the Trail Smelter 
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Arbitration (U.S. v. Canada) (3 RIAA, 1906, 1950) the principle that the sanctity of res judicata attaches 

to a final decision of an international tribunal was stated to be an essential and settled rule of 

international law. The principle was applied in that arbitration and also in the Orinoco Steamship 

Company case (1910) (Permanent Court of Arbitration) ( II RIAA, 227, 240) and Pious Fund case 

(1902) (9 RIAA, I, 13). 

An arbitral award is binding only on the parties to the litigation (Art. 84, The Hague Convention I, 

1907) and does not bind third parties. 

Summary 

The principle of finality of arbitral awards is subject to the qualification that under certain 

circumstances the awards may be null and void. The opinion is held in some quarters that a plea of 

nullity is not admissible at all (Lapradelle, ‘L’excès de pouvoir de l’arbitre’, Revue de droit international, 

1928, p. 5), and this view is based upon Article 81 of The Hague Convention I of 1907, and the 

absence of any international machinery to declare an award null and void. This view is opposed by 

many (for example, Brierly, ‘The Hague Conventions and the Nullity of Arbitral Awards’, 9 BYIL, 114 

(1928); Carlston, The Process of International Arbitration, pp. 213-14) and is contrary to the tradition 

regarding arbitration. The judgment of the ICJ in the Case Concerning the Arbitral Award Made by the 

King of Spain ((1960) ICJ Rep. 191) proceeds on the assumption that an award could be a nullity in 

certain events. In some instances in the past, the party against which the decision was given raised the 

plea of nullity and refused to comply with the award (for example, the Cerruti affair (1911), 11 RIAA, 

377; the Boundary Arbitration between Costa Rica and Panama (1914), II RIAA, 519; the Chamizal 

case (1911), II RIAA, 309. The Chamizal dispute was settled by agreement between the parties in 

1963, 58 AJIL, 336 (1964).) But if a party to an arbitration recognizes the award as valid and binding, it 

is thereafter precluded from going back on that recognition and challenging the validity of the award 

(Arbitral Award by the King of Spain (1960) ICJ Rep. 213). 

There is little agreement among writers on the grounds on which an award may be regarded 

as a nullity. There are few authoritative decisions on the matter, and in most cases claims of nullity 

have been put forward by the defeated party on various grounds and opposed by the successful party. 

The grounds of nullity may be stated under the following heads: (i) those relating to jurisdiction, 

(ii) those pertaining to the procedure of hearing and the award, (iii) fraud and corruption, and 

(iv)’essential errors’. 
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Objectives of the lesson pertain to : 

 understand humanitarian law 

 to evaluate the general laws of warfare. 

The ‘Laws of War’; International Humanitarian Law 

The ‘laws of war’ consist of the limits set by international law within which the force required to 

overpower the enemy may be used, and the principles thereunder governing the treatment of 

individuals in the course of war and armed conflict. In the absence of such rules, the barbarism and 

brutality of war would have known no bounds. These laws and customs have arisen from the long- 

standing practices of belligerents; their history goes back to the Middle Ages when the influence of 

Christianity and of the spirit of chivalry of that epoch combined to restrict the excesses of belligerents. 

Under present rules such acts as the killing of civilians, the ill-treatment of prisoners of war, and military 

use of gas, and the sinking of merchant ships without securing the safety of the crew are unlawful. 

Since the nineteenth century, the majority of the rules have ceased to be customary and are to 

be found in treaties and conventions. Among the most important of these instruments are the 

Declaration of Paris 1856, the Geneva Convention 1864 for the Amelioration of the Condition of 

Wounded in Armies in the Field, the Declaration of St Petersburg 1868, the Hague Conventions of 1899 

and 1907, the Geneva Gas and Bacteriological Warfare Protocol 1925, as supplemented by the 

Convention of 1972 on the Prohibition of the Development, Production, and Stockpiling of 

Bacteriological (Biological) and Toxin Weapons and their Destruction, the Submarine Rules Protocol 

1936, the four Geneva Red Cross Conventions 1949, namely, those dealing with prisoners of war, sick 

and wounded personnel of armies in the field and of forces at sea, and the protection of civilians, and 

which effected a far-reaching revision and codification of a major portion of the ‘laws of war’, and 
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Protocols I and II of 1977 on, respectively, international armed conflicts and non international armed 

conflicts, adopted as instruments additional to the latter Geneva Conventions of 1949. 

The essential purpose of these rules is not to provide a code governing the ‘game’ of war, but 

for humanitarian reasons to reduce or limit the suffering of individuals, and to circumscribe the area 

within which the savagery of armed conflict is permissible. For this reason, they were sometimes known 

as the ‘humanitarian law of war’, or the rules of ‘humanitarian warfare’. Indeed, the currently recognised 

title for these rules is ‘international humanitarian law’, as illustrated by the fact that the full name of the 

Geneva Conference of 1974-1977 which adopted the above-mentioned Protocols I and II in 1977, for 

the purpose of adding to and updating the Geneva Red Cross Conventions of 1949, was ‘the 

Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law 

Applicable in Armed Conflicts’. Also, the principal international institute concerned with this branch of 

international law is that at San Remo, Italy, known as the International Institute of Humanitarian Law. 

True, these rules have been frequently and extensively violated, but without them the general brutality 

of warfare would have been completely unchecked. It would be unrealistic, in this connection, to 

overlook the impact of the so-called ‘push-button’ warfare of the future, conducted by directed missiles, 

nuclear weapons, etc. This tendency to the depersonalisation of war, the very antithesis of its 

humanisation, constitutes a grave threat to the very existence of international humanitarian law. 

In practice, the military manuals of the different states contain instructions to commanders in the 

field embodying the principal rules and customs of war. 

Inasmuch as the rules of international humanitarian law exist for the benefit of individuals, it 

would appear that in the case of an unlawful conflict, waged by an aggressor state, these rules 

nevertheless bind the state attacked and members of its armed forces in favour of the aggressor and its 

armed forces. However, the aggressor state may be penalised to the extent that, during the course of 

the conflict, neutral or non-contestant states may discriminate against it, or by reason of the fact that at 

the termination of hostilities it may have to bear the reparations or to restore territory illegally acquired. 

The rules of course must apply as well to non war armed conflicts. 

The rules of international humanitarian law are binding not only on states as such, but on 

individuals, including members of the armed forces, heads of states, ministers, and officials. They are 

also necessarily binding upon United Nations forces engaged in a military conflict, mainly because the 

United Nations is a subject of international law and bound by the entirety of its rules, of which the laws 

of war form part. There is also the consideration that if United Nations forces were not so bound, and 

became involved in operations against a state, the forces of the latter would be subject to the laws of 

war, but not United Nations forces. 

Unless a treaty or customary rule of international law otherwise provides, military necessity does 

not justify a breach of the rules of international humanitarian law. 

Impact of Human Rights, Rules and Standards 

One of the most remarkable developments of the last decade, and which largely explains the 

replacement of the former title of this branch of international law, ‘laws of war’, by the present name 

‘international humanitarian law’, has been the importation of human rights rules and standards into the 

law of armed conflicts. As was mentioned in Chapter 12, above, a bridge has in effect been created 

between the doctrine of human rights and the rules of international law applicable in armed conflicts. 

This truly desirable change was marked by, or manifested in, inter alia, 



121 
 

a. The Resolution of the International Conference on Human Rights at Teheran in 1968, 

recommending to the United Nations General Assembly that a study be made of existing rules 

for the protection of human rights in time of war. 

b. The General Assembly’s Resolution of 19 December 1968, calling upon the Secretary-General 

to make such study. 

c. The Reports of the Secretary-General, 1969—1970, on Respect for Human Rights in Armed 

Conflict. 

d. The Conferences of Government Experts called under the aegis of the International Committee 

of the Red Cross (ICRC) in 1971—1972 on the Reaffirmation and Development of International 

Humanitarian Law Applicable in Armed Conflicts. 

e. The above-mentioned Geneva Diplomatic Conference of 1974-1977 on the Reaffirmation and 

Development of International Humanitarian Law Applicable in Armed Conflicts by which the 

Protocols I and II on international and non-international    armed conflicts were adopted in 

1977, in order to supplement and update the Geneva Red Cross Conventions of 1949. There 

has been little or no dissent from this trend towards a blending of human rights principles and 

the rules observable in armed conflicts. 

Sanctions of international humanitarian law; war crimes 

While the rules of international humanitarian law are frequently violated, international law is not 

entirely without means of compelling states to observe them. One such method is the reprisal, although 

it is at best a crude and arbitrary form of redress. Another sanction of the laws of war is the punishment 

both during and after hostilities of war criminals, following upon a proper trial. 

In that connection, the trials of war criminals by Allied tribunals after the Second World War 

provided significant precedents. 

First, there were the trials, 1945-1948, of the major war criminals at Nuremberg and Toyo 

respectively by the International Military Tribunals. These trials have been referred to in an earlier 

chapter. To consolidate the precedent represented by the trials, the International Law Commission 

acting in pursuance of a direction of the United Nations General Assembly, formulated in 1950 a set of 

principles under the title, ‘Principles of International Law Recognised in the Charter of the Nuremberg 

Tribunal and in the Judgment of the Tribunal’, and, as well in 1954 adopted a Draft Code of Offences 

against the Peace and Security of Mankind, embodying the said Nuremberg principles, while the 

General Assembly attempted to sponsor, partly through the Commission and partly through a special 

Committee, the establishment of a permanent International Criminal Court to try persons guilty of such 

offences, and also of the offence of genocide. On 26 November 1968, the General Assembly adopted a 

Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against 

Humanity, obliging parties to abolish existing limitations on prosecution and punishment for such 

crimes, and to take measures otherwise to ensure their non-application. 

Second, there were the trials by Allied courts of offenders other than the Axis major war 

criminals. Such accused included: 

a. persons prominently involved in war conspiracies (for example, industrialists, financiers), who 

were indicted for the same crimes as the major war criminals; 

b. members of the enemy forces and civilians charged with ordinary offences against the laws of 

war (i.e. ordinary war crimes); and 

c. the so-called ‘quislings’ or ‘collaborationists’ guilty of treason. 
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The variety and geographical range of the tribunals which tried the offenders were without 

precedent; these included national military tribunals, special tribunals constituted for the purpose 

(composed of professional judges or jurists), the ordinary municipal civil courts, and even international 

military tribunals, while the trial venues were located in Europe, Asia, Australia, and even in the South 

Pacific. 

Prior to the trials, it had been recognised that a belligerent was entitled to punish for war crimes 

those members of the armed forces of its opponent who fell into its hands, or who had committed such 

crimes within its territorial jurisdiction. Not every violation of the rules of warfare is a war crime, and 

some jurists support the view that the term should be limited to acts condemned by the common 

conscience of mankind, by reason of their brutality, inhumanity, or wanton disregard of rights of 

property unrelated to reasonable military necessity. Some such conception of a war crime emerges 

from the decisions of the different tribunals, referred to above, a conception which has received a 

flexible application, as shown in the decisions that the following persons could be guilty of war crimes: 

a. Civilians, as well as members of the forces. 

b. Persons not of enemy nationality, for example, those having enemy affiliations. 

c. Persons guilty of a gross failure to control subordinates responsible for atrocities. However, it is 

provided in paragraph 5 of Article 85 of Protocol I of 1977 on international armed conflicts, 

additional to the Geneva Red Cross Conventions of 1977, that without prejudice to the 

application of the latter Conventions and of the Protocol, ‘grave breaches’ of these instruments 

are to be regarded as war crimes. In each of the Conventions, certain acts are enumerated as 

grave breaches (see eg, those specified in Article 130 of the Convention relating to the 

Prisoners of War), and certain additional grave breaches are set out in Articles 11 and 85 of the 

Protocol. 

It appears clearly established also by the above-mentioned post-war trials (see, for example, the 

judgment of the Nuremberg Court) that orders by superiors, or obedience to national laws or 

regulations, do not constitute a defence, but may be urged in mitigation of punishment. In 1921, in the 

case of the Llandovery Castle, a German court found the accused guilty of killing defenceless persons 

in lifeboats in the First World War, and rejected the plea of superior orders, stating that the plea was 

inadmissible if the order were ‘universally known to be against the law’, but that such order might be an 

extenuating circumstance. Probably courts must take into account the state of mind of the accused; if 

he believed that the order was lawful, this belief might be a defence, but not if the order were obviously 

illegal. So, just as in ordinary criminal law, the question of mens rca is important. As the Nuremberg 

Court pointed out, the true test is ‘whether moral choice was in fact possible’ on the part of the 

individual ordered to commit the cirminal act. 

The transgressions of subordinates committed under obedience to superior orders are one 

thing, and the responsibility of superiors for the actions of subordinates another. The post-war trials, 

referred to above in this chapter, suggest in principle that there must be some dereliction of duty before 

high command responsibility is involved. In general, a commander should take steps to prevent the 

commission of war crimes, and to stop the continuation of their commission once knowledge is 

obtained of the wrongdoing. As in the Yamashita Trial Case, a gross failure to control subordinates 

responsible for atrocities, almost equi valent to tacit permission for their commission, will involve 

command responsibility. A fortiori, actual knowledge or grounds for possessing knowledge will import 

liability. Yet as has been pointed out: ‘The tribunals left unanswered the degree of efficiency required 
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from the commander in preventing war crimes, in discovering information about them, and in punishing 

wrongdoers’. 

Paragraph 2 of Article 86 of Protocol I of 1977 as to international armed conflicts, which is 

additional to the Geneva Red Cross Conventions of 1949, lays down the following rule: 

‘The fact that a breach of the Conventions [i.e. the Geneva Conventions of 1949] or of this 

Protocol was committed by a subordinate does not absolve his superiors from penal or 

disciplinary responsibility, as the case may be, if they knew, or had information which should 

have enabled them to conclude in the circumstances at the time, that he was committing or was 

going to commit such a breach and if they did not take all feasible measures within their power 

to prevent or repress the breach.’ 

It will be noted that responsibility is confined to ‘circumstances at the time’, and that a duty is 

imposed on the commander to take ‘all feasible measures’ within his power to prevent or repress the 

breach, committed or threatened. 

One further sanction of the laws of war should not be overlooked. This is contained in article 3 

of the Hague Convention IV of 1907 providing that if a belligerent state violate any such laws, that state 

is to pay compensation, and to be responsible for all acts committed by persons forming part of its 

armed forces. Under this article a substantial indemnity may be exacted when the treaty of peace is 

concluded. 

 

 
Rules of Land, Sea, and Air Warfare 

The principal rules as to land warfare are set out in the Hague Convention IV of 1907 on the 

Laws and Customs of War on Land, and its annexed Regulations. These Regulations are sometimes 

for the sake of convenience referred to as the ‘Hague Rules’ or ‘Hague Regulations’. They define the 

status of belligerents, ie, those who will be treated as lawful combatants. Guerrilla troops and militia or 

volunteer corps like the British Home Guard in the Second World War are subject to the laws, rights, 

and duties of war if they satisfy four conditions, namely that they are properly commanded, have a fixed 

distinctive emblem recognisable at a distance, carry arms openly, and conduct their operations in 

accordance with the laws and customs of war. Where there are levèes en masse, ie, organised or 

spontaneous risings of the civilian population against the enemy, those called to arms by the authorities 

must fulfil the four conditions just mentioned in order to be respected as lawful combatants, whereas 

those spontaneously taking up arms on the approach of the enemy need only satisfy the two conditions 

of carrying arms openly, and respecting the laws and customs of war. The Geneva Prisoners of War 

Convention of 1949 (see article 4) provides that the troops of organised resistance movements are 

entitled to be treated as prisoners of war if they satisfy the above-mentioned four conditions, and even if 

Self Assessment Questions (Fill in the blanks) 

1. Protocols on international and non-international armed conflicts were adopted in --------- --. 

 
 

 
2. Major war criminal trials during –------ were conducted by -------at------------and --------- --. 
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they operate in occupied territory.’ No such privilege as regards operations in occupied territory is 

conceded to levèes en masse. 

The Hague Rules of 1907 also contained provisions relative to the treatment of prisoners of war. 

The humane treatment of these and other captives is now dealt with in the Geneva Prisoners of War 

Convention of 1949, superseding a Geneva Convention of 1929, which itself replaced the Hague Rules. 

The 1949 Convention contains a code of provisions, more appropriate for twentieth century wars and 

armed conflicts than the earlier instruments,’ but still, in the light of post-1949 experience, falling short 

of what is now required. Strict duties are imposed upon a Detaining Power of treating prisoners of war 

humanely, and there are special provisions for ensuring that they are not exposed to unnecessary 

brutality during the immediate aftermath of capture when their captors may attempt to procure 

information useful for the conduct of operations. On humanitarian grounds, it was also provided in the 

Convention that prisoners of war should be released and repatriated without delay after the cessation of 

active hostilities (see articles 118-119). These stipulations were presumably based on the assumption 

that prisoners would desire to return to the homeland; in the course of the negotiations for a truce in the 

Korean conflict, 1951-1953, a new problem’ emerged when the United Nations Command ascertained 

by the so-called ‘screening’ of thousands of prisoners in its custody that, owing to fear of persecution, 

many were unwilling to be repatriated. Claims of humanity had to be weighed against the danger in the 

future of unscrupulous belligerents affecting to make spurious ‘screenings’ of captives, and the 

possibility that, under pretext of political objections to repatriation, prisoners of war might be guilty of 

treason. A compromise, giving due emphasis to grounds of humanity, was reached in the Korean 

Armistice Agreement of 27 July 1953 (see articles 36-58). 

In the case of the Vietnam War, it was provided by article 8 (a) of the Four-Party Agreement on 

Ending the War and Restoring the Peace in Vietnam, signed at Paris on 27 January 1973, that the 

return of captured military personnel and foreign civilians of the parties should be carried out 

simultaneously with and completed not later than the same day as the troop withdrawal provided for in 

article 5 of the Agreement, the parties exchanging complete lists of the persons to be returned. Articles 

1 and 2 of the Protocol to the Agreement provided, in effect, for the return of captured servicemen and 

captured civilians to the country, authority, or party of which they were nationals or under whose 

command they served, such return to be controlled and supervised by an International Commission of 

Control and Supervision. These provisions, including the provision for return of captured civilians, 

reflected the unusual nature of the Vietnam conflict, and suggest the need for a convention regulating 

the detention and repatriation of civilians captured by contestants in future such conflicts. 

The same Conference of 1949 which adopted the Prisoners of War Convention, referred to 

above, also adopted in place of earlier instruments: 

a. A Convention on Wounded and Sick Members of the Armed Forces in the Field, containing 

detailed provisions requiring belligerents to protect wounded and sick personnel, and to respect 

the medical units and establishments normally caring for such personnel. 

b. A Convention on Wounded, Sick, and Shipwrecked Members of the Armed Forces at Sea, 

dealing with the cognate problem of wounded, sick, and shipwrecked personnel at sea, and 

providing mutatis mutandis for similar duties of respect and protection. 

The latter convention is notable for the important provisions relating to hospital ships, which 

drew upon the experience of the Second World War. 

Methods and means of combat and the conduct of hostilities are dealt with in Section II of the 

Hague Rules of 1907. Certain methods and means of war are forbidden, for example, the use of 
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poisoned weapons, or arms or projectiles which would cause unnecessary suffering, or the refusal of 

quarter. Ruses of war are permitted, but, according to general practice, not if tainted by treachery or 

perfidy, or if in breach of some agreement between the belligerents. As already mentioned, undefended 

towns are not subject to bombardment (article 25), and during the Second World War (1939-1945) 

declarations of certain undefended towns as ‘open cities’ were made, so as to exempt them from attack 

or destructive operations. Military objectives in an undefended city not so open and free for entry might 

be bombarded from the air. Attacking officers must give warning before commencing a bombardment of 

defended places, except in case of an assault, and must spare distinctly marked churches, hospitals, 

monuments, etc. Pillage is forbidden. 

The rules of naval warfare are contained partly in rules of customary international law, partly in 

the Declaration of Paris of 1856, partly in the Hague Conventions of 1907, Nos VI, VII, VIII, IX (Naval 

Bombardment), X, XI, and XIII (Neutral Rights and Duties in Maritime War), and partly in the London 

Submarine Rules Protocol of 1936. In maritime warfare, belligerents are entitled to capture enemy 

vessels and enemy property. Surface ships, submarines, and aircraft engaged in sea warfare may 

destroy enemy merchant shipping provided that, except ii the case of a persistent refusal to stop or 

resistance to search, the safety of the crew, passengers, and ship’s papers must be definitely assured. 

However, as was demonstrated in the Falklands Conflict in 1982, and also in the Iraq- Iran war of 1980- 

1988, merchant vessels and tankers may be destroyed, wholly or partially, by missiles directed from 

land-based launchers or from aircraft hundreds of miles away, so that the possibility of ensuring the 

safety of the crew or others aboard the ship is excluded. Merchant ships are entitled to defend 

themselves against attacks at sight, not conforming to these rules. Privateering, ie, the commissioning 

of private merchant vessels is illegal (see Declaration of Paris 1856). Merchant ships may be lawfully 

converted into warships, provided, according to British practice, that the conversion is effected in a 

home port, and not while the vessel is a. sea or in a neutral port. Auxiliary vessels may be treated as 

being of a combatant character if they are part of the naval forces, being employed to assist naval 

operations. 

Under the Hague Convention IX (Naval Bombardment), the naval bombardment of undefended 

ports, towns, etc, is prohibited unless the local authorities refuse to comply with a formal requisitioning 

demand for provisions and supplies. Otherwise, military works, military or naval establishments, and 

other military objectives may be attacked. 

Floating mines must not be sown indiscriminately, and it is the duty of belligerents laying such 

mines not merely to take all possible pre cautions for the safety of peaceful navigation, but to notify the 

precise extent of minefields as soon as military considerations permit. Unfortunately the law as to mines 

is uncertain because of the weakness of the text of the Hague Convention VIII (Submarine Contact 

Mines), and because of the development of new types of mines and new kinds of minelaying 

techniques and mine-launching methods (eg from submarines). 

In the Second World War, the rules of naval warfare laid down in the above-mentioned 

instruments, in particular the Submarine Rules Protocol of 1936, were time and again disregarded. 

Partly this was justified on the basis of reprisals for breaches by the other side, partly this was due to 

conditions rendering strict compliance with the rules either dangerous or not practical for the party 

concerned. The new naval weapons and equipment technology, as   developed in the last two 

decades, and the emergence of nuclear-powered vessels and submarines, capable of firing nuclear 

missiles, and as well the use and deployment of aircraft in naval warfare for the purpose of firing from a 

distance ‘homing’ missiles at warships (as demonstrated in the Falkiands conflict of April-June, 1982), 
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have likewise operated to render some or most of the former rules unworkable, so as further to reduce 

the areas of naval warfare over which regulation is possible or acceptable. Already, these technological 

improvements have compelled naval commands to develop the concept of ‘exclusion zones’ in the high 

seas, as was shown in the case of the Cuban ‘quarantine’ of 1962 and in the case of the above- 

mentioned Falklands conflict. Indeed, a country with an untrackable nuclear- powered submarine can 

virtually exclude, at their own peril, surface warships from entering a defined zone of an appropriate 

area in the high seas. Also, helicopters, appropriately equipped with technological capabilities, have 

become an integral element of naval operations, thus rendering it necessary for the rules of naval 

warfare to take into account the airspace as well as the high seas. 

In regard to submarines, two new developments with a possible impact on the rules governing 

naval warfare need to be mentioned. First, intelligence and surveillance have come to he an essential 

component of maritime warfare, and submarines are destined to be used in such covert operations on a 

much larger scale. Second, the employment of overhead-based systems in outer space has become an 

indispensable element in the effective conduct of anti-submarine tactics, particularly detection and 

targeting. 

As to the rules, if any, concerning aerial warfare, see above. 

There are no rules of international law prohibiting the use of psychological warfare, or forbidding 

the encouragement of defection or insurrection among the enemy civilian population. 

Other special rules are contained in the above-mentioned Geneva Protocal of 1925, gas and 

bacteriological warfare being prohibited (see also Draft Convention of the Commission of Disarmament 

1930), the Protocol being supplemented by the later Convention of 1972 on the Prohibition of the 

Development, Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and Their 

Destruction, itself supplemented by a Final Declaration adopted in 1986 to strengthen verification 

methods, while by the International Convention for the Protection of Cultural Property in the event of 

Armed Conflict, signed at The Hague in May 1954, measures of protection against the ravages of war 

were provided for works of art, monuments, and historic buildings. In 1977 there was opened for 

signature a Convention on the Prohibition of Military or Other Hostile Use of Environmental Modification 

Techniques (ENMOD Convention), to prohibit any such techniques having longlasting or severe effects, 

injurious to states parties. 

Apart from Protocols I and II of 1977, additional to the Geneva Red Cross Conventions of 1949, 

considered below in the present chapter, the latest instruments of importance to be concluded in the 

domain of international humanitarian law were the Convention and three annexed Protocols adopted at 

Geneva on October 1980 by the United Nations Conference on Prohibitions or Restrictions of Use of 

Certain Weapons which may be deemed to be Excessively Injurious or to have Indiscriminate Effects 

(more popularly known as the Conference on ‘Inhumane Weapons’). When a state ratifies the 

Convention—the basic instrument— it must at the same time give notice of its consent to be bound by 

any two or more of the annexed Protocols. The first Protocol is concerned with non-detectable 

fragments; it prohibits the use of any weapon the primary effect of which is to injure by fragments which 

in the human body escape detection by X-rays. The second Protocol deals with pro hibitions or 

restrictions on the use of mines, booby traps and other like devices. The third Protocol contains 

restrictions with regard to the use of incendiary weapons, imposing, inter alia, obligations to record 

locations. The Protocols do not, however, make any listing of ‘grave breach’ offences as in the Geneva 

1949 Conventions and the 1977 Protocols. The Conference was but a partial success; on the one 

hand, there was a failure to reach any agreement on certain important categories of so-called 
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‘inhumane weapons’, and on the other hand, as in the case of other law-making conferences of the 

past decade, it was in effect agreed not to agree, and so three categories of weapons were set aside 

for future study, namely small-calibre projectiles, anti-personnel fragmentation warheads, and fuel air 

explosives. After a full discussion of the Convention and Protocols, an eminent expert came to the 

conclusion that the Conference ‘has relatively minor effect on the use of effective modern onventional 

weapons’. 

Law of belligerent occupation of enemy territory 

Belligerent occupation must be distinguished from two other stages in the conquest of enemy 

territory: 

a. invasion, a stage of military operations which may be extended until completc control is 

established; and 

b. the complete transfer of sovereignty, either through subjugation followed by annexation, or by 

means of a treaty of cession. Occupation is established only by firm possession, or as article 42 

of the Hague Rules of 1907 says, only when the territory is ‘actually placed under the authority 

of the hostile army’. As was demonstrated in practice both before and after the termination of 

hostilities in the Second World War (1939-45), a belligerent may also temporarily establish 

military government over territory of third states, liberated from enemy occupation. 

The distinction from invasion is important, inasmuch as the occupant Power is subject to a 

number of rights and duties in respect to the population of the occupied territory. Important also is the 

point that belligerent occupation does not displace or transfer the sovereignty of the territory but 

involves the occupant Power in the exercise solely of military authority subject to international law. For 

this reason, occupation does not result in any change of nationality of the local citizens nor does it 

import any complete transfer of local allegiance from the former government. Nor can occupied territory 

be annexed. The occupant Power’s position is that of an interim military administration, which entitles it 

to obedience from the inhabitants so far as concerns the maintenance of public order, the safety of the 

occupying forces, and such laws or regulations as are necessary to administer the territory. 

Lawful acts of the occupant Power will therefore normally be recognised when the occupation is 

terminated; but not unlawful acts (for example, the wholesale plunder of private property). 

The rational basis of the international law as to belligerent occupation is that until subjugation is 

complete and the issue finally determined, the occupant Power’s authority is of a provisional character 

only. 

The status of Germany after the Second World War following on the unconditional surrender 

appears to have involved a stage intermediate between belligerent occupation and the complete 

transfer of sovereignty (b. above). The four Allied Powers, Great Britain, France, Russia and the United 

States exercised supreme authority over Germany, and in the opinions of some writers, this could not 

be regarded as a belligerent occupation because of the destruction of the former government, and the 

complete cessation of hostilities with the conquest of the country. Nor, since the occupying Powers 

were acting in their own interests, were they trustees in any substantive sense for the German people. 

At the same time, it should be pointed out that the Allied control system was expressly of a provisional 

character, not involving annexation, was predominantly military in form, and based on the continuance 

of the German State as such, and on the continuance also of a technical state of war. However, the 

question is now somewhat academic, except as a precedent for the future, owing to the establishment 

of separate West and East German Governments. 



128 
 

The rights and duties of the occupant Power are conditioned primarily by the necessity for 

maintaining order, and for administering the resources of the territory to meet the needs of the 

inhabitants and the requirements of the occupying forces, and by the principle that the inhabitants of 

the occupied territory are not to be exploited. The rules with regard to public and private property in the 

occupied territory are referred to above.’ The inhabitants must, subject only to military necessities, be 

allowed to continue their lawful occupations and religious customs, and must not be deported. 

Requisitions for supplies or services must be reasonable, and not involve the inhabitants in military 

operations against their own country. Contributions are not to be exacted unless ordinary taxes and 

dues are insufficient for the purposes of the administration. These and other rules are set out in section 

III of the Hague Rules of 1907. 

The provisions of the Hague Rules were supplemented by the Geneva Convention of 1949 on 

the Protection of Civilian Persons in Time of War (see Part III, section III, articles 47-78). In the interests 

of the inhabitants of occupied territory, and having regard to the experience of military occupations in 

two world wars, numerous carefully defined duties were imposed upon occupying Powers by the 

Convention, duties qualified in certain particular cases by the requirements of internal security and 

order, and by the necessities of military operations; among such duties are the obligations: 

a. Not to take hostages, or impose collective penalties against the population for breaches of 

security or interference with the occupying forces by individual inhabitants; 

b. not to transfer by force inhabitants, individually or en masse, to other territory or to deport them; 

c. not to compel the inhabitants to engage in military operations or in work connected with such 

operations, other than for the needs of the occupying army; and 

d. not to requisition food and medical supplies, so as to impinge upon the ordinary requirements of 

the civilian population. 

The Convention also imposes, subject to the same qualifications, a specific obligation to 

maintain the former courts and status of judges, and the former penal laws, and not to use coercion 

against judges or public officials. 

Neither the Hague Rules nor the Convention purport to deal with all the problems of an 

occupying Power. There are noticeable deficiencies in regard to economic and financial matters. For 

example, what are the duties of the occupying Power in regard to banks, public finance, and the 

maintenance or use of the former currency or introduction of a new currency? Semble, here, the 

occupying Power must follow the principle of ensuring orderly government, which includes the proper 

safeguarding of the economic and financial structure, but excludes any attempt to obtain improperly any 

advantage at the expense of the inhabitants of the occupied territory. 

Finally, as to the question of duties of obedience (if any) owed by the civilian population towards 

the occupying Power, it is clear that for conduct prejudicial to security and public order, for espionage, 

and for interference with military operations, inhabitants are subject to penal isation by the occupying 

Power. However, the notion of allegiance due by the inhabitants to the occupying Power was rejected 

by the Geneva Convention of 1949 on the Protection of Civilian Persons in Time of War (see articles 

67-68). It appears that, in relation to the population, the occupying Power may prohibit certain activities 

by the population in the occupied territory, subject to due public notice of what is prohibited, 

notwithstanding that it has occupied the territory concerned following upon an act of aggression which 

was a crime under international law. 
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Geneva conference on international humanitarian law in armed conflicts and thetwo 
Protocols adopted by the conference 

The law as stated above is subject to such modifications and additions as were made in 

Protocol I on international armed conflicts and in Protocol II on non-international armed conflicts, being 

the Protocols adopted in June 1977 by the Geneva Diplomatic Conference on the Reaffirmation and 

Development of International Law Applicable in Armed Conflicts. The main purpose of this Conference, 

which met in sessions spread over the years 1974-1977, was to update and revise the Geneva 

Red Cross Conventions of 1949, and thus to restate and reaffirm, in a new political and technological 

context, the laws of war, that is to say the rules of international humanitarian law applicable in armed 

conflicts. Protocols I and II were adopted explicitly as being in addition to the Geneva Conventions 

of 1949. 

The necessity for such updating and revision arose, as a practical matter, from the history since 

1949 of the application—and as well non-application—of the Geneva Red Cross Conventions 

concluded in that year, and of the Hague Rules of 1907, and from the vast political and technological 

changes during the post-1949 period. There had been instances of governments and entities engaged 

in hostilities, refusing to recognise that their armed operations were subject to the rules laid down in the 

Geneva Conventions of 1949. Moreover, new kinds of warfare and of armed conflicts had emerged, 

which did not belong to the pre-1949 stereotypes of hostilities, an illustration being the Vietnam War 

itself, which, as mentioned above, was partly an international conflict, and partly a major civil war, with 

the involvement of outside powers. ‘Also, it was claimed that the so-called ‘wars of national liberation’, 

and anticolonial struggles, ought to be treated as conflicts subject to the rules of international 

humanitarian law. This raised incidentally the problem of how guerrilla forces and mercenaries were to 

be treated. Besides, new weapons technology had resulted in the manufacture and use of bombs, 

mines, and projectiles of greater destructiveness, more unnecessary suffer ing, and more indiscriminate 

damage than previously, such as cluster and fragmentation bombs, incendiary weapons, and delayed 

action mines and booby traps. Moreover, as a result of world-wide moves for the protection of the 

environment and the conservation of natural resources, which found expression in 1972 in the 

Stockholm Conference for the Protection of the Human Environment (see Chapter 14 above), it was felt 

that the former rules required some updating and revision so as specifically to take account of this 

necessity for preservation of the environment. Finally, the Vietnam War had demonstrated the need for 

new rules in certain areas, for example with respect to the matter of speedy evacuation of wounded 

through the use of more highly developed means of aerial transport than existed in the year 1949, when 

the Geneva Red Cross Conventions were concluded. 

In the progression of steps which led to the first session of the Con ference in 1974, an 

important role was played by the International Committee of the Red Cross (ICRC), by the Secretary- 

General and General Assembly of the United Nations, and by the two Conferences of Government 

Experts of 1971-1972 which met under the aegis of the ICRC to consider the subject of reaffirming and 

developing international humani tarian law,’ and in particular to examine the two draft Protocols I and II 

prepared by the ICRC to deal respectively with the rules in international armed conflicts, and the rules 

in non-international armed conflicts, these being the basic texts submitted to the first session of the 

Geneva Conference in 1974. The difficulties which plagued the sessions, 1974-1977 of the Conference 

were to a large extent due to the necessity of proceeding with two draft texts, instead of a single draft, 

and of settling the precise scope of each. 
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The first session of the Geneva Conference in 1974 had to deal with a number of thorny 

questions, two questions in particular being the participation of National Liberation Movements in the 

deliberations of the Conference, and the proposal that wars of national liberation be considered 

international armed conflicts for the purpose of the application of the Geneva Conventions of 1949 and 

of the two draft Protocols. The Conference decided, as to the former question, to invite National 

Liberation Movements, which were recognised by the ‘regional intergovernmental organisations 

concerned, to participate fully in the delib erations of the Conference and in its main Committees. It also 

decided that the statements made or the proposals and amendments submitted by delegations of such 

National Liberation Movements as were so par ticipating should be circulated by the Conference 

Secretariat as Conference documents to all the participants in the Conference, it being understood that 

only delegations representing states or governments would be entitled to vote. Although National 

Liberation Movements had no right to vote, their views were certainly taken into consideration and 

influenced the attitudes of the participating states. 

The subsequent sessions of the Conference in 1975-1977 were more productive of concrete 

results, although much ground was left uncovered and compromises were necessary to an extent that 

contrasted with the course of the discussions at the Geneva Conference of 1949 which drew up the 

four Red Cross Conventions. 

Detailed consideration of the two Additional Protocols (to the Geneva Conventions) adopted by 

the Conference lies beyond the scope of this book, and reference can be made only to some of the 

principal provisions of the two texts, remembering always that their effectiveness will depend more 

upon their practical implementation rather than upon their formal acceptance by governments. 

Dealing first with Protocol I on international armed conflicts, some of the main provisions include 

the following: 

1. The international armed conflicts covered by the Protocol include hostilities in which ‘peoples 

are fighting against colonial domination and alien occupation and against racist regimes in the 

exercise of their right of self-determination’ (para 4 of art. 1). 

2. Subject to conditions, more definite protection is assured for both service and civilian medical 

units and personnel, and for medical transport vehicles, ships and aircraft (articles 12-18, 

and 21-31). 

3. Although the Protocol does not explicitly deal with specific weapons, it reiterates the prohibition 

or the use of weapons and methods, etc, causing superfluous injury or unnecessary suffering, 

and adds a prohibition on the use of methods or means that are intended or may be expected to 

cause widespread, long-term and severe damage to the natural environment (article 35), while 

in the study, development, etc, of new weapons or methods of warfare, the parties are bound to 

determine whether these would be prohibited by the Protocol or other applicable rules of 

international law (article 36). 

4. In situations where an armed combatant cannot distinguish himself from a civilian (for example 

guerrilla activities) he is only required to carry arms openly during military engagements and in 

visible deploy ment prior to the launching of attacks (article 44). 

5. Articles 52-56 impose obligations for the greater protection of civilian objects and the civilian 

population, including prohibitions of star vation of civilians, and of destruction of foodstuffs and 

agricultural areas, and the protection of works and installations containing danger ous forces. 
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6. Provision for fundamental guarantees of human rights is made in article 75; these include 

criminal procedural guarantees, and protection against abusive treatment, while covering a 

great variety of persons. Moreover, under article 74 provision is made for ensuring the 

reunification of families dispersed as a consequence of armed conflicts. 

7. Journalists engaged in dangerous professional missions in conflict areas are to be protected as 

having civilian status, and may obtain a special identity card (article 79). 

8. The list of ‘grave breaches’ is extended in articles 11 and 85 (see above), and one such breach 

is ‘unjustifiable delay in the repatriation of prisoners of war or civilians’ (see sub-paragraph (b) of 

paragraph 4 of article 85); having regard to what happened in the Korean conflict 1950-1953 

and the Vietnam War, the latter provision is of the utmost significance. 

Other provisions of Protocol I (eg, as to mercenaries) have been referred to in their appropriate 

place in this chapter, above. It should be added that the Protocol does not contain provisions dealing 

expressly with nuclear warfare, and having regard to certain reservations made upon the signature of 

the Protocol, it may for all practical purposes be taken that the Protocol does not extend to such 

warfare involving nuclear weaponry. 

Protocol II is much shorter than Protocol I. It is confined to armed conflicts between non- 

state entities or groups. As Professor Dinstein has said, its foremost aim is ‘to augment the protection 

accorded to the victims of civil wars’, and in this vein it provides a number of basic guarantees and 

special protection for civilians, works and installations containing dangerous forces, medical personnel, 

and medical transports. The main thrust of the provisions of Protocol II is to mitigate the suffering and 

damage that civil wars may involve, and it is hoped that, insofar as all conceivable situations are not 

covered in the Protocol, civil war antagonists will at least respect the spirit of humanitarianism 

underlying the entirety of its provisions. 

Arms control--distinction from international humanitarian law 

In this section of the present chapter, it remains to mention the subject of arms control, for the 

purpose only of distinguishing it from that of international humanitarian law, since it lies beyond the 

scope of the present book. The expression ‘arms control’ refers to accepted regulatory measures, in 

certain specific directions only, of the deployment, abolition, reduction or limitation, or of prohibition of 

the new production, of certain arms, in regard to which the primary purposes are to restore the 

equilibrium of deterrence, or to decrease the pitch and intensity of an arms race, or even to lessen the 

possible risks of escalation of armed conflicts. It will be evident, then, that the predominant aim of arms 

control is to reduce the likelihood of armed conflicts, that is to say, to contribute to the maintenance of 

peace, and that it is not concerned specifically at all with reducing the suffering occasioned by the 

actual weaponry when used in armed conflicts. The purpose indeed is to ensure that such armed 

conflicts do not occur or if they do, to keep within limits the range of damage that may be caused by the 

weaponry used. 

Arms control is to be distinguished also from disarmament. The object of disarmament is to 

abolish war-making capacity, while the purpose of arms control is to keep such capacity within certain 

bounds. So far, the subject of arms control has hardly been within the province of general international 

law, but has been dealt with in the main by bilateral agreements, or by multilateral agreements confined 

to a limited number of states. 

Modes of Terminating War and Hostilities 

State practice in the present century renders necessary a distinction between: 
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1. Modes of termination of the status of war. 

2. Modes of termination of hostilities which are continuing in a war stricto sensu, and of the 

hostilities in a non-war armed conflict). 

(1) Modes of termination of the status of war 

The following are the principal ways of termination: 

a. Simple cessation of hostilities by the belligerents without any definite understanding being 

reached between them. Illustrations are the wars between Sweden and Poland (1716), between 

France and Spain (1720), between Russia and Persia (1801), between France and Mexico 

(1867), and between Spain and Chile (1867). The disadvantage of this method is that it leaves 

the future relations of belligerents in doubt, and is not appropriate for modern conditions under 

which complicated questions of property, materiel, prisoners of war, and boundaries have to be 

resolved usually by treaty. 

b. Conquest followed by annexation. The governing principle here is that a country conquered and 

annexed ceases to exist at international law; hence there cannot be a state of war between it 

and the conqueror. It is not clear how far this principle now applies where the annexed state 

was vanquished in a war of gross aggression, illegal under international law. For example, in the 

case of Ethiopia and Czecho slovakia, annexed in 1936 and 1939 by Italy and Germany 

respectively, the Allied Powers refused to recognise the territorial changes thus illegally brought 

about, but these were both cases where independence was restored within a reasonably short 

time. It may be recalled, for example, that by article 5 of the definition of aggression, adopted in 

1974 by the United Nations General Assembly (see above in this chapter), no territorial 

acquisition or special advantage resulting from aggression is to be recognised as lawful. 

c. By peace treaty. This is the more usual method: A treaty of peace generally deals in detail with 

all outstanding questions concerning the relations of the belligerents, for example, evacuation of 

territory, repatriation of prisoners of war, indemnities, etc. On all points con cerning property on 

which the treaty is silent, the principle uti pos sidetis (‘as you possess, you shall continue to 

possess’) applies, namely, that each state is entitled to retain such property as was actually in 

its possession or control at the date of cessation of hostilities. There also applies the 

postliminium principle, in the absence of express provision, to the rights of the parties other than 

to property; that is to say, that any prior condition and prior status are to be restored; hence, 

legal disabilities of former alien enemies are removed, diplomatic relations are reconstituted, 

etc. 

d. By an agreement or agreements for ending war, and restoring peace, as distinct from a peace 

treaty in the strict sense. This method has been adopted where one or more of the parties 

involved in the war was a non-state entity; an illustration is the Four-Party Agreement of 27 

January 1973, for ending the war and restoring peace in Vietnam, one party to which was the 

Provisional Revolutionary Government of South Vietnam (Vietcong). 

e. By armistice agreement, where the agreement although primarily intended to bring about a 

cessation of hostilities, operates subsequently as a result of its practical application by the 

parties de facto to terminate the status of war. This, it is believed, is largely a question of 

construction of the particular armistice agreement concerned. 

f. By unilateral declaration of one or more of the victorious Powers, terminating a status of war. 

This seemingly anomalous procedure was adopted by certain of the Allied Powers (including 
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Great Britain and the United States) in 1947 and 1951 respe-tively towards Austria and the 

West German Republic, principally because of irreconcilable disagreement with the Soviet 

Union over procedure and principle in regard to the conclusion of peace treaties. 

Municipal law and the termination of war. The date of termination of a war, according to a particular 

state’s municipal law is not necessarily the same as the date of the peace treaty, or the date of 

cessation of hostilities. There is no rule of international law precluding the municipal law of any 

belligerent state from adopting a date different to that in the treaty, unless there be express contrary 

provision in the treaty itself. 

(2) Modes of termination of hostilities 

The following modes of terminating hostilities, as distinct from the status of war itself, are 

applicable to hostilities both in a war, and in a non-war conflict: 

a. By armistice agreement. Strictly speaking, an armistice is but a temporary suspension of 

hostilities, and normally signifies that hostilities are to be resumed on the expiration of the 

armistice period. Armistices may be, on the one hand, general, when all armed operations are 

suspended; or on the other hand, partial or local, being then restricted to portions only of the 

armed forces engaged, or to particular areas only of the operational zones. One modern trend in 

regard to general armistices, however, is that they represent no mere temporary halting 

of hostilities, but a kind of de facto termination of war, which is confirmed by the final treaty 

of peace. In the case of a non-war armed conflict, as for example, the Korean conflict, 1950- 

1953, the armistice puts an end to the conflict, and it may also be that a final peaceful 

settlement is contemplated by the contending parties. 

b. Unconditional surrender or other forms of general capitulation, unaccompanied by any 

agreement or treaty, containing terms of peace. The formula of unconditional surrender was 

adopted by the Allies in the Second World War for the reasons, inter alia, that it was deemed 

impossible to negotiate with the Axis Governments, that it was necess ary to preclude any 

suggestion of a betrayal of the enemy armed forces by civilian governments, and to enable a 

process of re-education and democratisation of the enemy populations to be undertaken for a 

time under military controls, while a formal state of war continued. 

c. By a ‘Truce’ so-called. The term has been used in United Nations practice (for example, the 

Truce established in Palestine in May-June 1948, as a result of action by the Security Council). 

It probably indicates a less definitive cessation of hostilities than the term ‘Armistice’. 

d. Cease-Fire. The term more frequently used for a cessation of hostilities on the order or request 

of the United Nations Security Council or other international organ is ‘cease-fire’; for example, 

the cease-fire ordered by the Security Council in December 1948, on the occasion of the 

renewal of hostilities in Indonesia between the Netherlands and the Indonesian Republican 

forces, the cease-fire of 13 October 1961, between the United Nations Force in the Congo and 

the armed forces of Katanga, and the cease-fire in the India-Pakistan conflict ‘deman ded’ by 

the Security Council in its resolution of 20 September 1965. The general effect of a cease-fire is 

to prohibit absolutely hostilities and operations within the area subject of the order or 

agreement, and during the period of time stipulated. A cease-fire subject of an order by the UN 

Security Council may not necessarily have immediate operation; eg, the Council’s mandatory 

requirement for implementation of a cease-fire in the Iraq-Iran war, although made by 

Resolution 598 adopted in July 1987, did not obtain acceptance by the belligerents until 

August 1988. 
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e. Agreement of cessation or suspension of hostilities; for example, the three Geneva Agreements 

of 20 July 1954, on the cessation of hostilities respectively in Vietnam, Laos, and Cambodia, 

which ended the fighting in Indo-China between government and Viet Minh forces. The 

Agreement on Disengagement between Israeli and Syrian forces, in respect to the hostilities of 

October 1973, may be regarded as falling within this category; paragraph H of the Agreement 

specifically declared: ‘This Agreement is not a Peace Agreemenc. It is a step towards a just and 

durable peace on the basis of Security Council resolution 338 dated 22 October 1973’. 

f. By joint declaration of the restoration of normal, peaceful, and friendly relations between the 

contestants; e.g., the Tashkent Declaration, 10 January 1966, as to the India-Pakistan Conflict 

(this included terms as to withdrawal-lines of armies, and as to prisoners). 

g. De facto cessation of the fighting, as in the case of the halting of hostilities in Angola, 8-9 

August 1988. 

General 

One unsatisfactory feature of the Second World War and its aftermath has been the undue 

prolongation of the period between cessation of hostilities and the conclusion of a peace treaty. This 

can leave conquered states subject to an uncertain régime, intermediate between war and peace, a 

possibly recurrent situation for which some solution should be found by international law. 
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 to understand 

 the law of land, maritime and airfare. 

Laws of Land Warfare 

The laws of war, which had their origin in custom and convention have undergone rapid 

changes in recent time. The preamble to the Hague Convention IV of 1907 declared "that populations 

and belligerents remain under the protection and rule of the principles of the Law of Nations, as they 

result from usages established between civilised nations, the laws of humanity, and the requirements of 

the public conscience." Modern war, however, is not a simple combat between the armies of rival 

parties. It is a total war, where the whole nation is turned into a war camp. Persons exceeding a 

particular age-limit are complusorily recruited in the army. Women take the place of men in factories, 

offices, railways and in tending the sick and wounded. The old distinction between combatants and 

non-combatants, military and non-military objectives is no longer recognised. The object of the war, i.e., 

overpowering the enemy, is regarded sacrosanct and until that object is attained the belligerent uses 

every means necessary to accomplish the end. All rules of humane warfare are subordinated to the 

supreme task of winning the war. The Germans repeatedly during the two World Wars ruthlessly 

massacred civil population under the stress of military necessity. The use of atom bomb by America 

during the last World War, in defiance of the protests of many of the scientists who had worked on the 

projects, was also a grave violation of the rules of International Law governing civilized warfare. 

Geneva Convention, 1864.- In spite of the present tendency rules of civilized warfare have 

existed from times immemorial. On August 22, 1864, Switzerland, Belgium, Denmark, Spain, 

France, Italy, "the Netherlands" Portugal, Prussia and most of the German States entered into 

an agreement, known as the Geneva Convention for the Amelioration of the Condition of 

Wounded Soldiers in Land Armies. The Convention acknowledged the neutral character of 

ambulances, military hospitals and the staff employed in hospitals. 

St. Petersburg Declaration.- On the heels of the Geneva Convention came the St. Petersburg 

Declaration entered into between various nations in 1864 with a view to alleviating, as much as 

possible, the calamities of war. The Declaration recognized the right of the belligerents to 

weaken the military forces of the enemy or to disable the greatest possible number of men, but 

prohibited the employment of arms which uselessly aggravated the sufferings of disabled men 

or rendered their death inevitable. It prohibited the use of any projectile of a weight below 400 

grammes, which was either explosive or charged with fulminating or inflammable substances. 

Methods of Warfare- The rules as to land warfare are broadly set out in the Conventions 

adopted in 1899 at The Hague, the Hague Convention IV of 1907 on the Laws and Customs of 

War on Land and, in particular, in the Regulations annexed to the Fourth Hague Convention of 

1907, and in theGeneva Conventions of 1949. 

Hague Convention, 1907.- Article 23 of the Hague Regulations respecting the Laws and 

Customs ofWar on Land, attached to the Convention, prohibited instruments of warfare of a 

destructive or painful haracter. It specially prohibited the use of poison or poisoned weapons 

and employment of 



137 
 

arms, projectiles or material calculated to cause unnecessary suffering. The regulations forbade the, 

discharge of projectiles and explosives from balloons and by other new methods of a similar nature. 

France, Germany, Italy, Russia and Japan, however, did not accept this clause. 

The use of projectiles the sole object of which was the diffusion of asphyxiating and deleterious 

gases was also abstained. The United States delegation refused its signature. This rule was also 

grossly violated during the Great War of 1914-18; and when Germany used poison gas in that war, the 

Allied forces attempted to retaliate in kind on the ground of reprisal. By Article 5 of the Treaty of 

Washington (1922) U. S. A., the British Empire, France, Italy and Japan agreed to prohibit the 

employment in war of asphyxiating, posionous or other gases and all analogous liquids, materials or 

devices. The agreement, however, remained, ineffective for want of ratification. 

On June 17, 1925, the Geneva Gas Protocol, for the prohibition of the use in war of 

asphyxlating, poisonous or other gases, as well as of bacteriological methods of warfare, was signed by 

the United States delegate and the representatives of many States. The United States Senate however 

did not consent to it its ratification. In December 1966, the United States however, endorsed a General 

Assembly resolution urging member States to abide by the Geneva Protocol. 

It was also prohibited to use expanding (Dumdum) bullets. 

Article 23 of the Hague Regulations further forbade improper use of a flag of truce, of the 

national flag, or of the military insignia and uniform of the enemy, as well as the distinctive badges of 

the Geneva Convention. 

Rules of stratagem falling under the expression “strategy" were restricted by the stipulation that 

they must not involve a violation of good faith. It was, therefore, forbidden to kill or wound treacherously 

individuals belonging to the hostile nation or army. 

It was also forbidden to kill or wound an enemy who having laid down his arms, or having no 

longer the means of defence, had surrendered at discretion. 

Non-combatants were made exempt from personal injury, except in so far as it resulted 

incidentally in the course of the lawful operations of warfare or was inflicted as a punishment for 

offences committed against the invaders. Article 25 prohibited the attack or bombardment, by what- 

soever means, of undefended towns, villages, dwellings or buildings. In the Great War of 1914-18, 

however, non-combatants were exposed to aerial bombardments and all arguments for immunity from 

personal injury to non-combatants disappeared when the alleged excesses of one belligerent were 

followed by reprisals by the other. In fact, military necessity in many cases did not permit a belligerent 

to protect the non-combatants from injury. When Germany invaded Belgium in 1914 it was 

subsequently thought essential to quell the inhabitants, who were resisting the German army, by 

whatever means possible and consequently no protection could be afforded to non-combatants. In the 

Second World War, however, all rules providing immunity to non-combatants were discarded when 

even neutral city like Warsaw was ruthlessly bombarded besides London and other British cities by 

German planes. As a reprisal the British and American fleet also carried all indiscriminate bombing of 

German cities, like Berlin, Munich, Hamburg and other industrial cities. "In the instantaneous 

obliteration of Hiroshima and Nagasaki the closure was applied to centuries of debate about the precise 

distinction between combatants and noncombatants." 1 

Article 23 of the Hauge Regulations respecting the Laws and Customs of War on Land forbade 

a belligerent to compel the nationals of the hostile party to take part in the operations of war directed 
 

1
 Smith : The Crisis in the Law of Nations, p. 86. 
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against their own country, even if they were in the belligerent's service before the commencement of 

the war. 

Article 27 of the Hague Regulations prohibited the destruction or seizure of enemy's property 

unless such destruction or seizure was imperatively demanded by the necessity of war. Article 28 of the 

Regulations forbade the pillage of a town or place, even when taken by assault. The rule with regard to 

destruction or seizure of enemy's property in case of extreme necessity gave a long rope to 

unscrupulous belligerents. During the First World War, the rules governing warfare were occasionally 

foIlowed in breach but only to a limited extent when libraries and cathedrals were either burnt, or 

destroyed. But, as Fenwick observes, "it remained for the Second World War to witness devastation on 

a scale which made mockery of the prohibitions of the Hague conventions. Enemy property of every 

character was seized without regard to its public or private character. Vast areas in Russia were laid 

waste in the path of the advancing German armies and even more in the wake of their retreat. Historic 

monuments were reduced to ruins in the invasion of one country after another."1 World War II saw a 

comprehensive ignoring of the provisions of Art. 27 of the Hague Regulations concerning the sparing of 

certain types of buildings. "Saturation and atomic bombing played no favourites and the nature of a 

given building was completely ignored. In addition, authenticated reports indicate that Germany "in 

particular, tended to locate genuine military targets near or next to an exempt building, hoping obviously 

that the military installation would benefit from the immunity of its neighbour. On the other hand, with 

one small lapse, the hospital city character of Marburg, announced by Germany to the Allied armies 

and watched over by neutral observers as well as dally aerial inspection, was maintained 

scrupulously."2 

Developments of the Laws of Land Warfare.- The developments of the laws of land warfare 

may be traced through the following general treaties : 

1. The Geneva Convention of August 22, 1864, for the amelioration of the condition of wounded 

soldiers in armies in the field. 

2. The Declaration of St. Petersburg of December 11, 1868, prohibiting the use in war of 

projectiles under 400 grammes charged with explosive substances. 

3. The Hague Conventions of 1899 and 1907, concerning expanding (dumdum)- bullets, 

projectiles and explosives launched from balloons, projectiles diffusing asphyxiating or deleterious 

gases concerning the opening of hostilities and concerning the rights and duties of neutral powers and 

persons in land warfare. 

4. The Geneva Gas Protocol of June 17, 1925, prohibiting the use in war of asphyxiating, 

poisonous, or other gases, as well as of bacteriological methods of warfare. 

5. The Geneva Conventions of 1929 concerning treatment of the sick and wounded and of 

prisoners of war. 

6. The four Conventions concluded at Geneva in 1949. 

7. On February 20, 1972, the General Assembly of the United Nations adopted the Convention 

on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and 

Toxin Weapons and on their Destruction. 

 

 
1
 Fenwick : International Law, Third Edition, pp. 567-68. 

2
 Gerhard von Glahn : Law Among Nations, An Introduction to Public International Law, Second Edition, pp. 593- 

94. 
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Geneva Conventions, 1949.- Four Conventions were concluded at Geneva in 1949 relating to 

(1) the Treatment of Prisoners of War; (2) the Amelioration of the Condition of the Wounded and Sick in 

Armed Forces in the Field; (3) the Amelioration of the Condition of Wounded, Sick and Shipwrecked 

Members of Armed Forces at Sea; and (4) the Protection of Civilian Persons in time of War. 

Prisoners of War.- With regard to prisoners of war they must be cared for and treated with 

humanity. The captor may employ private soldiers- not officers- in useful work, not in any way 

connected with the operation of the war. The work should also not be excessive. In all cases 

they must be paid for their work. Non-commissioned officers under the Geneva Convention of 

1949 are only required to do supervisory work, but they may ask for other work. According to 

the Hague Regulations of 1907, which provided in detail in Arts. 4-20 for the humane treatment 

of prisoners, prisoners are to enjoy complete liberty of worship. They may be released on parole 

if the laws of the country permit that procedure. Prisoners caught in an attempt to run away may 

be shot in the last resort. If they are captured they may be punished. The Hague Conferences of 

1899 and 1907 charged each belligerent with the task of establishing an information bureau in 

its territory and sending the necessary information to the government of the other belligerent 

after the termination of hostilities. 

 
The Geneva Convention of 1929 also made provisions for the treatment of prisoners of war. As 

between the ratifying States this Convention replaced the Conventions of 1864 and 1906. 

One of the Conventions concluded at Geneva in 1949 related to the treatment of prisoners of 

wart which applies to any armed conflict -recognized or unrecognized arising between the contracting 

parties. The Convention came into force on October 21, 1950, and replaced for its ratifiers the earlier 

instruments dealing with the treatment of prisoners of war. 

Under Article 4 of the Convention the following categories of persons are to be treated as 

prisoners of war : 

1. Members of the armed forces of a Party to the conflict as well as members of militias or 

volunteer corps forming part of such armed forces. 

2. Members of other militias and members of other volunteer corps, including those of organised 

resistance movements, belonging to a party to the conflict and operating in or outside their own 

territory; even if this territory is occupied, provided that such militias or volunteer corps, including such 

organised resistance movements, fulfil the following conditions : 

(a) that of being commanded by a person responsible for his subordinates; 

(b) that of having fixed a distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and customs of war. 

3. Members of regular armed forces who profess allegiance to a government or an authority not 

recognised by the Detaining Powers. 

1. Art. 12 2. Art. 13 3. Art. 14 4. Art. 15 

Self Assessment Questions (Answers in Yes/No) 

1. Prisoners of war must be treated with care. (Yes/No)  

 
2. The Geneva Conventions, 1949 did not deal with protection of civilian person during war. 

(Yes/No)Prisoners of war must be treated with care. (Yes/No) 
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4. Persons who accompany the armed forces, without actually being member's thereof such as 

civil members of military aircraft crews, war correspondents, supply contractors, members of labour 

units or of services responsible for the welfare of the armed forces, provided that they have received 

authorisation from the armed forces, which they accompany, who shall provide them for that purpose 

with an identity card. 

5. Members of crews, including masters, pilots and appreptices of the merchant marine and the 

crews of civil aircraft of the Parties to the conflict, who do not benefit by more favourable treatment 

under any other provisions of International Law. 

6. Inhabitants of a non-occupied territory who, on the approach of the enemy, spontaneously 

take up arms to resist invading forces without having had time to form themselves into regular armed 

units, provided they carry arms, openly and respect the laws and customs of war. 

According to the Geneva Convention relative to the Treatment of Prisoners of War of August 12, 

1949, prisoners of war are in the hands of the enemy Power but not of the individuals or military units 

who have captured them.1 They must at all times be humanely treated.2 They are entitled in all 

circumstances to respect for their persons and their honour. Women shall be treated with all the regard 

due to their sex.3 The Power detaining prisoners of war shall be bound to provide free of charge for 

their maintenance and for the medical attention required by their state of health.4 All effects and articles 

of personal use, except arms, military equipment and military documents, shall remain in the 

possession of prisoners of war, likewise their metal helmets and gass masks and like articles issued for 

personal protection.1 The detaining Power may subject prisoners of war to internment2 but only in 

premises located on land and affording every guarantee of hygiene and healthfulness.3 No prisoner of 

war may at any time be sent to, or detained in, areas where he may be exposed to the fire of the 

combat zone.4 The basic daily food rations shall be sufficient in quantity, quality and variety to keep 

prisoners of war in good health and to prevent loss of weight or the development of nutritional 

deficiencies.5 Clothing, underwear and footwear shall be supplied to prisoners of war in sufficient 

quantities by the detaining power, which shall make allowance for the climate of the region where the 

prisoners are detained.6 Canteens shall be installed in all camps, where prisoners of war may procure 

foodstuffs, soap and tobacco and ordinary articles in daily use.7 The detaining power shall be bound to 

take all sanitary measures necessary to ensure the cleanliness and healthfulness of camps, and 

prevent epidemics.8 Every camp shall have an adequate infirmary where prisoners of war may have the 

attention they require as well as appropriate diet.9 Medical inspections of prisoners of war shall be 

made at least once a month. 10 

The Convention prohibits violence to life and person of prisoners, taking of hostages and 

humiliating or degrading, treatment. No physical or mental torture is allowed to be inflicted on prisoners 

to compel them to give information. After capture they have to be removed from the danger area. 

Captivity may be terminated by repatriation, accommodation in neutral countries release, escape or 

death of the prisoner. 

Repatriation of Korean War Prisoners.- In the Korean War the main obstacle to armistice was 

the repatriation of war prisoners. The Communists demanded wholesale repatriation of North Korean 

and Chinese prisoners of war to Communist territory on the basis of Articles 118 and 119   of the 

Geneva Convention Relative to the Treatment of Prisoners of War, 1949, which provide for the 

unconditional handing over of the prisoners to the authorities on whose behalf they came to fight 

without delay after the cessation of active hostilities." 

1. Art. 18. 2. Art. 21. 3. Art. 22. 4. Art. 23. 5. Art. 26. 6. Art. 27. 

7. Art. 28. 8. Art. 29. 9. Art. 30. 10. Art. 31.   
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The United Nations negotiators objected to forced repatriation of unwilIing prisoners to the Communists 

and contended that many prisoners on the Communists side came to fight the U.N. forces under 

compulsion and as such their forced repatriation was against all canons of justice and humanity and 

that the Geneva Convention could not contemplate the extraordinary situation arising out of the conflict 

of ideology in the Korean War. The truce agreement stopping three years' hostilities was, however, 

signed on July 27, 1953, and provided that prisoners not willing to return to their land would in the first 

instance be placed into the care of a neutral commission. The prisoners who were unwillling to return to 

North Korea or China were screened and dispersed after release, and about 14,000 Chinese soldiers 

were transferred to Formosa by early 1954. 

Classes of persons having no claim to treatment of prisoners of war.- Sir Robert Phillimore 

enumerates the following classes of persons as having no claim to the treatment of prisoners of war : 

1. Bands of marauders, acting without the authority of the sovereign or the order of military 

commander. 

2. Deserters, captured among the enemy's troops. 

3. Spies, even if they belong to the regular army. The laws of war provide for the execution of 

spies when found by a commander within the lines of his army, or giving information of his plan, and 

movements to the enemy. 

Sick and Wounded. - The rules with regard to the sick and wounded were laid down by the 

Geneva Convention of 1864, which has already been referred to they were subsequently 

modified at Geneva in 1906. The Hague Conference of 1907 accepted the obligations of 

belligerents towards the sick and wounded in land warfare. The sick and wounded combatants, 

according to the Regulations, were to be cared for by the belligerent without distinction of side 

or nationality. It was the duty of victorious commanders to protect wounded soldiers on the field 

from pillage or other maltreatment as also to collect all the personal belongings found on the 

persons of the dead and to forward those things to the authorities of the enemy's country for 

transmission to these interested. The Regulations further provided that it was the duty of the 

Government capturing the sick and wounded to feed and clothe them and treat them in these 

respects on a level with its own troops. After the First World War the Convention of 1906 was 

supplemented by another Convention of 1929, which revised the exisiting rule regarding the 

treatment of the sick and wounded in armies in the field. 

The Geneva Convention of 1864 was finally revised by an international conference at Geneva in 

the year 1949. The Convention for the Amelioration of the Condition of the Wounded and Sick in Armed 

Forces in the Field of 1949 provides that sick or wounded persons officially attached to armies must be 

respected, protected and cared for without distinction of nationality, sex, race, religion or political 

opinion. Article. 36 of the Convention protects aircraft used as a means of medical transport for the time 

they are used in transporting medical personnel and material and evacuating wounded and sick. The 

Convention also provides for the possibility of establishing by agreement of the parties hospital zones 

for protecting the wounded and sick. Articles 15 and 16 relate to the treatment of the dead soldiers. 

They have made an obligatory provision for reciprocal and speedy communication by the belligerents of 

the names and identity of the wounded and dead and for collection and transmission of articles found 

on the battle field or on the dead. 

Ruses of War.- Ruses of war are stratagems employed with a view to misleading the enemy in 

its military operations. Article 24 of the Hague Regulations does not disallow the employment of ruses 
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of war for the purpose of deceiving the enemy. Laying of ambushes and traps, the making of military 

operations, the feigning of attacks or withdrawals afford examples of legitimate ruses of war. 

In this connection Oppenheim distinguishes stratagems from perfidy, inasmuch as the former 

are allowed but the latter is prohibited. According to Halleck, whenever a belligerent has expressly or 

tacitly engaged, and is therefore bound by a moral obligation to speak the truth to an enemy, it is 

perfidy to betray his confidence, because it constitutes a breach of good faith. It is therefore prohibited 

to use a flag of truce, or the cross of the Geneva Convention with a view to employing the same for a 

stratagem. Stratagem may, however, be met with stratagem; and a spy of the enemy can be bribed for 

deceitful intelligence to his employer without breach of any recognised rule. 

Stratagem anti Deceit as understood in the Law of War.- According to Lawrence stratagems 

are ruses practised on the enemy in order to mislead him and put him off his guard. That they 

may be used at all is due to the fact that war is a conflict of wits quite as much as a conflict of 

arms. Article 24of the Hague Regulations permits ruses of war and the employment of methods 

necessary for obtaininginformation about the enemy and the country as lawful. Stratagems that 

do not violate any express or tacit understanding between the belligerents are perfectly lawful 

and legitimate as every general is expected to guard against them by his own vigilance and 

prudence. 

Halleck, as already pointed out above, distinguishes between ‘stratagem' and 'deceit' which he 

calls perfidy by observing that whenever a belligerent has expressly or tacitly engaged, and is, 

therefore, bound by a moral obligation, to speak the truth to an enemy; it is perfidy to betray his 

confidence; because it constitutes a breach of good faith. Thus, for example, stratagems must not be 

applied where the enemy had been taken off its guard by any recognized signs, such as a flag of truce 

or the Red Cross emblems, of a desire to establish communication or to enjoy immunity from attack; 

nor should they be resorted to in connection with the carrying out of capitulations, which must be done 

to the letter; assassination of enemy generals soldiers or heads of the states, as also the feigning of 

surrender with the ultimate desire to entrap the enemy are all sheer perfidies and must not be looked 

upon as stratagems. 

The laying of ambushes and traps, the concealing of military operations through false marches, 

erection of batteries, etc., the feigning of attacks or flights or withdrawals are examples of bona fide 

ruses of war. Use of pretended signals or the use of the enemy's watchword and giving wide publicity to 

deceitful intelligence are further examples of ruses of war. Troops engaged in actual conflict must not 

wear the uniform or carry the ensigns of the enemy, Article 23 of the Hague Regulations forbids 

belligerents from the improper use of the national flag or of the military insignia or of the uniform of the 

enemy. 

A stratagem may be retaliated by stratagem. Thus, as Lauterpacht observes, "if a spy of the 

enemy is bribed to give deceitful intelligence to his employer or if an officer, who is approached by the 

enemy and offered a bribe, accepts it feigningly, but deceives the briber and leads him to disaster, no 

perfidy is committed." 

Laws of Maritime Warfare 

Object. - The object of maritime warfare is to deprive the enemy of those means of 

communication which the high seas in their character as res nullius afforded to every nation, to 

defeat the enemy navy and annihilate enemy merchant fleet. Unlike land warfare, maritime 

warfare permits capture of private property found on enemy vessels, neutral goods and ships 

employed in unneutral service and all goods of enemy found afloat unless protected by a neutral 

flag. 
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Apart from customs the laws of maritime warfare are mainly embodied in the Declaration of 

Paris (1856), and the Sixth Hague Convention of 1907 reference whereto has been made in Ch. 

XXXVI. 

Declaration of Paris.- The Declaration of Paris (1856) formulated the foIlowing four principles: 

(1) That privateering is to be abolished. 

(2) That neutral flag covers enemy goods with the exception of contraband of war. 

(3) That neutral goods, except the contraband of war, are not liable to capture under the enemy 

flag. 

(4) That blockades, to be real and binding, must be effective. 

Attack on Public and Private Vessels or the Enemy.- As a general rule public and private 

vessels of the enemy, says Lawrence, may be attacked and captured in their own ports and 

waters, in the ports and waters of the attacking power, and in the high seas, but not in neutral or 

neutralized ports and waters. The following, however, form exceptions to the general rule: 

Exceptions -  1.  Hospital ships – The Hague Conventions of 1899 and 1907 gave them 

immunity from capture, on the ground of their humanitarian work. Such hospital ships were to be 

painted white and to fly the Geneva flag. It was, however, recognized that hospital ships must not 

hamper the movements of the combatants. 

With the use of submarines by Germany hospital ships of the AlIied Powers were in a number of 

cases attacked and sunk in the First World War. On a protest made by the Allied Powers, Germany 

replied that hospital ships in many cases were indistinguishable and that they were also being 

employed for military purposes. Germany thereupon declared that hospital ships within a defined zone 

would be considered as belligerents and would be attacked without further consideration. Britain also 

issued a warning of reprisal. During the Second World War Japan also made a breach of the 

convention by attacking marked hospital ships, which resulted in deaths not only of wounded soldiers 

and sailors but also of surgeons and nurses engaged in relieving. 

2. Vessels employed on religious, scientific or philanthropic missions are also immune from 

capture under Article 4 of the Eleventh Hague Convention of 1907. Such immunity is withdrawn if they 

take part in hostilities. 

3. Cartel ships. They are vessels employed in exchange of prisoners and are free from capture 

by belligerent powers. 

4. Fishing smacks and market boats. They being small crafts engaged in coast fisheries or local 

trade are exempted from belligerent capture. But this exemption no longer applies when they take part 

in hostilities. 

5. Enemy ships protected by licences are free from capture so long as they navigate or carry on 

trade according to the terms and conditions of the licence. 

6. The Sixth Hague Convention of 1907 conferred an incomplete and limited immunity on three 

classes of merchantmen: 

(a) those who are found in an enemy port at the commencement of hostilities; 

(b) those who enter such a port, ingorant that war has broken out, and having left their last 

port of departure while peace still existed; and 
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(c) those who are encountered on the high seas in the same condition of ignorance, and 

having sailed before the war began from the last port at which they had previously 

touched. 

The Convention permitted the belligerent to detain a merchant vessel without payment of 

compensation with liability to restore it after the war. The belligerent could, also requisition the vessel 

on payment of compensation. With regard to ships which had left a port before the beginning of 

hostilities and were encountered on the high seas in the same state of ignorance, they were allowed to 

be destroyed in the alternative if compensation was paid and provision was also made for the ship's 

papers. 

Scant respect was paid to the Convention by Great Britain, France, Germany and the United 

States during the First World War and the Second World War and vessels found all their ports or found 

on the high seas after the outbreak of war were freely interned, captured and operated without payment 

of compensation. 

Neutral Merchant Ships in Enemy Service.- The unratified Declaration of London, 1909, 

provides that "a neutral vessel will be condemned, and, in a general way, receive the same treatment 

as would be applicable to her if she were an enemy merchant vessel: (1) if she takes a direct part in the 

hostilities, (2) if she is under the orders or control of an agent placed on board by the enemy 

Government, (3) if she is in the exclusive employment of the enemy Government, or (4) if she is 

exclusively engaged at the time either in the transport of enemy troops or in the transmission of 

intelligence in the interest of the enemy." (Art. 46). 

Neutral Merchant Ships in Enemy Convoy.- The German-Greek Mixed Arbitral Tribunal 

observed in Kyriakides v. Germany (1928)1 that the fact alone that the merchant vessel had put herself 

under the protection of enemy naval forces and that it made the journey in the company of one or 

several men-or-war was sufficient to assimilate her to an enemy man-of-war. 

Bombardment of Coast Towns.- The Convention concerning bombardment by naval forces in times 

of war was adopted by the Second Hague Conference of 1907. Article 1 enacted that the bombardment 

of undefended ports, towns, villages, dewllings or other buildings by naval forces was under all 

circumstances and conditions prohibited and a place could not be bombarded solely because automatic 

contact mines were anchored off the harbour. Article 2 provided that, even in the case of undefended 

places, military or naval establishments, depots of arms or war material, workshops or plant capable of 

hostile use, and men-or-war in harbour might be bombarded, if the local authorities failed to destroy 

them on giving notice. The belligerent was also to spare as far as possible buildings devoted to public 

worship, art, science or charity, which buildings were to be indicated by prescribed visible signs. The 

Convention failed to define a defended portor town and the result was that the Convention was followed 

in breach during the two world wars. 

Mines.- Convention VIII of the Hague Conference, 1907, prohibited the laying of unauchored 

contact mines unless they were so constructed as to become harmless within one hour after 

control of them had ceased. It also prohibited the laying of anchored contact mines that did not 

become harmless on getting loose from their moorings as also the use of torpedoes that did not 

become harmless after missing their mark. It further prohibited the laying of contact mines off 

the coasts and ports of the enemy for intercepting commercial navigation. 

 
 

1
 8 M. A. T. (1929),p. 350. 
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Submarines.- Upon the outbreak of the First World War German submarines destroyed merchant 

vessels, battle ships and even neutral vessels as by their very nature the submarines could not follow 

the traditional laws of naval warfare. Submarines operate effectively by torpedoes. Although it is 

perfectly lawful for them to sink the warships of the enemy without any notice and also to visit, search 

and capture enemy merchant vessels, their chief defect, according to Prof. Hall, was their incapacity to 

provide for the safety of the persons on board the vessels which they sank, as well as the difficulty at 

times of distinguishing the character of the vessels they attacked. 

With regard to armed merchant vessels it was argued by Germany that they could be attacked 

by submarines without any warning, as any warning or prior notice would expose the submarines 

themselves to grave danger. It was further contended that since the British Admiralty had ordered its 

officers or merchant ships in the First World War to attack submarines at sight, there was no occasion 

for issuing any warning. The matter came to a head when on May 7, 1915, the Lusitania, a British 

Atlantic liner, was torpedeoed by a German torpedo. She had nearly 2,000 passengers on board the 

vessel, most of whom were Americans. She sank immediately and about 1,200 persons lost their lives. 

America, who was by then neutral, addressed a strong protest to Germany. The German Government 

contended that the Lusitania was not an ordinary unarmed vessel but an auxiliary cruiser, included in 

the navy list published by the British Admiralty and that it had on previous trips carried Canadian troops 

and also arms and ammunitions to help the Allies. As regards the argument advanced by the Allies that 

the Declaration of London, 1909, provided that the safety of those on board must first be provided for 

before a ship could be destroyed. Germany replied that the previously recognized rules of maritime 

warfare had become obsolete by the emergency of submarines and as such, in the changed 

circumstances, they could not guarantee protection to non-combatants and passengers. 

An attempt was made at the Washington Conference on the Limitation of Armaments in 1921- 

1922 to lay down rules with regard to submarines. The Conference decided that the existing rules of 

naval warfare applied to submarines and were deemed to be an established part of International Law. It 

expressed a general reaction against the exploits of German sub-marine during 1914-1918 It was also 

decided that if a submarine could not conform to those rules, it must desist from attacking the merchant 

vessels. The treaty embodying those declarations could not, however, be ratified by the States owing to 

the impossibility of submarines conforming to the laws of war. The Conference on the Limitation and 

Reduction of Naval Armaments held at London in 1930 reiterated the rules laid down at the Washington 

Conference. The same rules were incorporated verbatim in the London Submarine Rules Protocol of 

November 6, 1936. By 1939 thirty-six States had become parties to this Protocol. 

Lastly, the Nyon agreement for collective measures against piratical acts by submarines in the 

Spanish Civil War was signed by Great Britain, Bulgaria, Egypt, France, Greece, Romania, Turkey, the 

U. S. S. R. and Yugoslavia on September 14, 1937. It envisaged that the London Protocol of November 

6. 1936, had expressed rules of International Law. 

In spite of all this the Second World War witnessed almost no binding rules with regard to 

submarines. The Nazi conception of total was reduced all rules with regard to war to a farce. Everything 

was made subordinate to the overmastering dictates of war. Sinking on the high seas without any 

warning merchant ships, armed or unarmed, in utter disregard of the crews became the order of the 

day. Retaliatory measures were adopted by the Allies. On November 27, 1939, Great Britain issued a 

retaliatory order directing the seizure, followed by detention or sale, of goods laden in German ports or 

of German origin or ownership. At the end of December 1939, the British Admiralty announced that as 

a measure of protection against indiscriminate mine-Iaying by Germany, a mine-barrage, between 20 

and 25 miles wide, would be laid along the entire British east coast, leaving a narrow margin for 
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navigation. After the invasion of Denmark and norway by Germany, the British Admiralty announced on 

the 12th April, 1940, that mines had been laid over a large area in the Skagerrak, leaving a channel 

twenty miles wide open, and the Kattegat, and in the North Sea from a point near the Dutch coast to the 

Norwegian coast. Lauterpacht observes that these developments tended in the direction of a successful 

assertion of the right of the belligerent to lay mine-fields on the high seas irrespective of reprisals but 

subject to the duty to ensure the relative safety of neutral traffic. On the other hand the laying of mines 

by the Allies in some specified areas of Norwegian territorial water on April 8, 1940; in so far as it could 

be legally justified, could be explained either on the ground of reprisals or as an act of self-help 

calculated to put a stop to the abuse of Norwegian territorial waters for the purpose of passage differing 

from the ordinary commercial routes and intended as a means of avoiding capture.1 

Postal Correspondence.- The postal correspondence of the enemy was rendered inviolable by 

the Xl Hague Convention of 1907, although the immunity did not extend to the vessels that carried 

letters. The correspondence destined for or proceeding from a blockaded port was, however, not made 

immune from capture. If the ships were detained, it was laid down that the correspondence was to be 

forwarded by the captor as soon as possible. Parcels sent by post, however, did not enjoy immunity 

from capture under the Hague Convention. 

Privateers.- These are vessels belonging to private owners which in time of war are furnished with a 

commission from the State termed as letters of marque, authorising them to carry on war against the 

enemy, capture enemy vessels and property and destroy his commerce. The first article to the 

Declaration of Paris, 1856, recites that "Privateering is and remains abolished." 

Ruses in Sea warfare.- Ruses not amounting to perfidy are permitted in sea warfare as in land 

warfare. Use of a false flag by a man-of-war is considered lawful when chasing an enemy vessel or 

trying to escape. It is also lawful to use flag-neutral or enemy - for the purpose of drawing an enemy 

vessel into action. But she must fly her national flag before starting an attack. During the First World 

War, the German cruiser Emden concealed her identity by flying the Japanese flag, passed Penang 

harbour in the Malaya States and on sighting the Russian cruiser Zhemshug, after lowering the 

Japanese flag, hoisted the German flag and opened fire and torpedoed the Russian cruiser. Showing of 

signs of distress with a view to deceiving the enemy falls in the category of perfidy and as such is 

unlawful. 

Geneva Convention, 1949. - The Geneva Convention of 1949 makes detailed provisions for 

the amelioration of the condition of wounded, sick and shipwrecked members of armed forces at 

sea. Article 12 provides that the members of the armed forces and other persons assimilated to 

them who are at sea and who are wounded, sick or shipwreked must be respected and 

protected in all circumstances. 

All warships of a belligerent party shall have the right to demand the surrender of the wounded, 

sick or shipwrecked on board military hospital ships, and hospital ships belonging to relief societies or 

to private individuals, provided that the wounded and sick are in a fit state to be moved and that the 

warship can provide adequate facilities for necessary medical treatment. (Art. 14). 

If wounded, sick or shipwrecked persons are taken on board a neutral warship or a neutral 

military aircraft, it shall be ensured, where so required by International Law, that they can take no 

further part in operations of war. (Art. 15). 

 
 
 

1
 Oppenheim-Lauterpacht : International Law, Vol. 2, Seventh Ed., p. 683. 
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Hospital Ships.- Military hospital ships are, in all circumstances, immune from attack and 

capture, provided that their names, and descriptions have been notified to the parties to the 

conflict ten days before those ships are employed. (Art. 22). Hospital ships utilised by National 

Red Cross Societies shall have the same protection as military hospital ships and shall be 

exempt from capture, provided they have received an official commission from their States (Art. 

24). The hospital ships shallin no case be used for any military purpose nor shall such vessels 

hamper the movements of the combatants (Art. 30). Hospital ships must not possess or use a 

secret code for their wireless or other means of communication [Art. 43 (2)]. The Convention 

empowers the parties to the conflict to have the right to control and search hospital ships with a 

view to ensuring compliance with the above obligations. The protection to which hospital ships 

are entitled shall cease if they commit, outside their humanitarian duties, acts harmful to the 

enemy. 

Personnel.- The religious, medical and hospital personnel of hospital ships and their crews must be 

respected and protected. They must not be captured while they are in the service of the hospital ship, 

whether or not there are wounded and sick on board. If they fall into the bands of the enemy, they must 

be respected and protected and allowed to continue to carry out their duties as long as this be 

necessary for the care of wounded and sick. 

Laws of Air Warfare 

The Second World War brought about a complete transformation in the conception of 

International Law in relation to aerial warfare by the use of atom bomb in Hiroshima and Nagasaki in 

August, 1945. The ruthless destruction and the unprecedented havoc caused by it had the effect of 

discarding all the canons of civilized warfare. With the discovery of hydrogen bombs, which is 

considered ten times more powerful than the atom bombs aerial warfare has assumed still greater 

importance and the conventional rules relating to it have almost become a relic of the hoary past. In 

spite of this rapid transformation it is necessary to study the principles laid down at various 

Conferences. 

The Brussels Conference.- In 1874 at the Brussels Conference convened at the instance of the 

Emperor of Russia rules on law and usages of war were laid down. The rules although not binding on 

various States were of immense value inasmuch as many of them found a place in the Manuals of War 

issued by most of the civilized governments for the instruction of their officers in the field. The ruleslaid 

down that towns, agglomerations of houses, or villages which were open or undefended, could not be 

attacked or, bombarded. But if a town or fortress or village was defended, the commander of the 

attacking forces should before commencing a bombardment do all in his power to warn the authorities. 

It was also laid down that all necessary steps should be taken to spare, as far as possible, buildings 

devoted to reIigion, arts, sciences, and charity, hospitals and places where sick and wounded were 

collected, on condition that they were not used at the same time for military purposes. 

The Hague Conferences : The First Hague Conference of 1899 attempted to prescribe definiterules 

with regard to aerial warfare. The Hague Regulations respecting the laws and customs of war on land, 

attached to the Convention of 1907, forbade the discharge of projectiles and explosives from balIoons, 

or by other similar new methods for a period of five years. The use of projectiles, the only objects of 

which was the diffusion of asphyxiating or deleterious gases as also the use of bullets which expanded 

or flattened easily in the human body, was also prohibited. Article 25 laid down that theattack or 

bombardment, by whatever means, of towns; villages, dwellings or buildings which were undefended, 

was prohibited. Article 26 of the Regulations provided that the officer in command of an 
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attacking force must, before commencing a bombardment, except in cases of assault, do all in his 

power to warn the authorities. Article 27 further laid down that in sieges and bombardments all 

necessary steps must be taken to spare, as far as possible, buildings dedicated to religion, art, science 

or charitable purposes, historic monuments, hospitals, and places where the sick and wounded are 

collected, provided they are not being used at the time for military purposes. It was the duty of the 

besieged to indicate the presence of such buildings or places by distinctive and visible signs, which 

shall be notified to the enemy beforehand. The Convention also laid down that a neutral power was 

bound to see that no fight on the air took place between the belligerents over the neutral territory. 

Defects in Conventions.- There were, however, many loopholes of evasion in the 

Conventions. In the first place, there was no definition of a “defended” place. The term was very 

vague and afforded great opportunity for its breach. Munitions factories, military stores or other 

military or naval establishments could only be located in a part of the town and the question 

remained whether the whole town could or could not be bombarded. In the second place, the 

attempts made by the various conferences to mitigate the destruction on a vast scale by 

preventing the use of new invention into warfare were bound to result in failure as they could not 

anticipate the real strides which the aerial warfare was likely to attain by great scientific 

discoveries. In the third place, the present day conception of war is "total war", which means 

that everything is made subordinate to the overmastering dictates of war. Rules, regulations, 

assurances and treaties all alike are of no importance. The moral ideas underlying the 

conventions which seek to make war more humane are no longer regarded as having force or 

validity. 

The Institute of International Law at Madrid in 1911 adopted the principle that "aerial war is 

allowed provided that it does not present for the person or property of the peaceable population greater 

dangers than land or sea warfare." 

First World War.- During the first world war it was claimed by each of the belligerents that they 

had instructed their aviators to confine their attack to military objectives only, but it was not 

possible for the aviators to obey the instructions implicitly on account of the difficulty of accurate 

aim from great heights and high speeds. The result was that the distinction between combatants 

and non-combatants almost disappeared and by the end of the war bombardment of open 

towns outside the region of military objectives had almost become a common feature. 

Washington Conference.- As a result of the first world war it was found that the regulation for 

the use of aircraft in war were utterly inadequate to meet the exigencies of the situation. 

Accordingly in 1921 at the Washington Conference on the Limitation of Armaments attended by 

England, U. S. A., France, Italy, Japan and Holland, a resolution for the appointment of a 

commission of jurists to considerthe problem of aerial warfare was passed; and the Committee 

on Aircraft to the Washington Conference enunciated in 1923 various provisions of the 

proposed Code of Air Warfare Rules. The Code was, however, not ratified, but still the various 

provisions serve as a guide for the use of aircraft inland and naval warfare. 

The important clauses embodied in the Air Warfare Rules; 1923, may be summarised as under : 

1. Arming of private aircraft even in self-defence is absolutely forbidden. 

2. Aerial bombardment for the purpose of terrorising the civilian population of destroying or 

damaging private property not of military character, or of injuring non-combatants is prohibited. 
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3. Aerial bombardment - for the purpose of enforcing compliance with requisitions in kind or 

payment of contributions in money is prohibited. 

4. Aerial bombardment is legitimate only when directed at a military objective, the destruction of 

which would constitute a distinct military advantage to the belligerent, e.g., military establishments, 

munition factories, lines of communication used for military purposes. 

5. Aerial bombardment is not legitimate even when directed at a military objective if it cannot be 

bombarded without the indiscriminate bombardment of the civilian population. 

6. Bombardment of cities, towns or buildings not in the immediate vicinity of the operations of 

land forces is prohibited. 

7. Bombardment in the immediate neighbourhood of the operations of land forces is permitted 

only when there exists a reasonable presumption that the military conceptration is sufficiently important 

to justify such bombardment. 

8. Buildings devoted to public worship, art, religion, science, charity, historical monuments and 

hospitals for refugees are to be spared. 

9. The laws of war and neutrality applicable to land troops are applicable to aerial warfare also. 

10. A belIigerent State is liable to pay compensation for injuries to persons or to property 

caused by the violation by any of its officers or forces of the provisions of the above rules. 

The Geneva Protocol of 1925 prohibited the use of gas and bacteria (bacteriological weapons 

and chemical weapons) in warfare. The protocol was drafted at the U. S. insistence, but the U. S. 

Senate withheld its consent for nearly 50 years and approved the treaty only at the end of 1974. In the 

meantime on account of the ratifications by the required number of nations, the Geneva Protocol had 

entered into effect in 1928. 

The General Commission of the Disarmament Conference adopted a resolution in July 1932 

which provided that air attack against the civilian population shall be absolutely prohibited. 

Until the beginning of the Vietnam war in 1962 biological and chemical weapons were used 

rarely. The stimulus came with the use of defoliants and tear gas in Vietnam. President Nixon after 

assuming the office expressed his support on November 25, 1969, for the Geneva protocol and 

thereafter renounced biological weaponry in any form, even in retaliation. The Convention on the 

Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin 

Weapons and on their Destruction, was signed on April 10, 1972. It prohibits the development, 

production, and stockpiling of biological and toxin weapons and requires the destruction or diversion to 

peaceful purposes of all biological weapons. It contains no provisions for on-site inspection but 

authorises investigation by the U. N. Security Council. 

Position of non-combatant.- The General Commission of the Disarmament Conference 

adopted a resolution in July 1932 to the effect that air attack against the civilian population shall 

be absolutely prohibited. Before the second world war the immunity of non-combatants from 

direct attack was always deemed to be an established rule of warfare. Oppenheim attributes 

three factors which seriously threaten the application of this fundamental principle of the law of 

war to air warfare. viz., (a) the enlargement of the scope and the changes in the character of 

modern war, with its tendency to obliterate in many respects the distinction between combatants 

and non-combatants, (b) the resulting difficulty of determining what constitutes a military 

objective against which direct action is admissible, and (c) the technical difficulty, in regard to, 

aerial bombardment of confining the effects of hostile action to the intended or professed object 

of attack. 
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The Nineteenth Assembly of the League adopted in September 1938 a resolution reiterating 

that the bombing of civilian population was prohibited under the general principles of International Law 

and urged upon the desirability of making regulations specially adapted to air warfare after taking into 

account the lessons of experience. The Assembly adopted the following principles as a basis for 

framing regulations. The intentional bombing of civilian populations was illegal objectives aimed at from 

the air must be legitimate military objectives and must be identifiable. Further, any attack on legitimate 

military objectives must be carried out in such a way that civilian populations in the neighbourhood were 

not bombed through negligence. 

Second World War - In response to an approach by the President of the United States, the 

Governments of the United Kingdom and France made joint declaration on September 2, 1939, 

affirming their intention to conduct, hostilities with a firm desire to spare the civilian population by 

confining aerial bombardment to strictly military objectives in the narrowest sense of the word. On this 

declaration being made, Germany reciprocated by declaring her intention to follow the same policy. 

However soon these solemn declarations were given a go-by, and the second world war witnessed an 

utter disregard of the rules of aerial warfare. There was a complete violation of rules by indiscriminate 

bombing of Warsaw and other Polish cities in 1939. followed by the devastating bombardment of the 

neutral city of Rotterdam on May 14, 1940. The terrible bombardment of London and other British cities 

by German aircraft in 1944-45 by the use of V-I rocket bombs fired from bases on the coast of Holland, 

which brought about untold misery and havoc, only showed the depth to which a belligerent could fall in 

order to win the war. There were loud protests concerning the illegality of the weapon under Art. 25 of 

the Regulations is the same could neither aim at a specific target nor provide adequate warning. Its 

successor, the V-2, which travelled at supersonic speed, could also not give any warning of its 

approach. The fore-warning of bombardment envisaged in Art. 26 of the Hague Regulations was also 

not found to be possible as that would have completely vitiated the attack and also resulted in heavy 

losses to the attacking force. The British and American airfleets, however, also in their turn carried on 

an equally indiscriminate and ruthless bombing of German cities, The whole war was fought without 

any regard of the rules of warfare and non-combatants were mercilessly killed and buildings devoted to 

public worship, art, religion and historical monuments were bombarded. At the climax of it all came the 

use of the atomic bomb by America against Hiroshima and Nagasaki on August 6 and 9, 1945. 

Hiroshima was bombed at 8.15 a.m. on August 6, 1945, by the bomb nicknamed “Little Boy". It had 

weighed about 40 quintals, contained uranium-235 as fissile material and had exploded about 580 

metres above the centre of the city. Nagasaki was bombed three days later by the bomb "Fat Man" It 

had weighed about 45 quintals and contained plutonium-239 as fissile material. Both Hiroshima and 

Nagasaki were bombed without giving due warning of the danger to non-combatants and in defiance of 

the protests of many of the scientists who had worked on the project. As a direct result of the dropping 

of an atomic bomb on Hiroshima alone approximately 66,000 Japanese men, women and children were 

killed and more than 1,00,000 people were injured; an area of 13 square kilometres were reduced to 

rubble by blast and then to ashes by fire; and almost the whole of a great seaport, a city of 2,55,000 

people, was destroyed by blast or by fire. In, Hiroshima 80 per cent of the homes and buildings were 

destroyed and most of the rest were damaged. In Nagasaki, four square miles of the city were totally 

destroyed and another four square miles were essentially destroyed.1 A few days later on account of 
 

1
 International Arms Control, Issues and Agreements by the Stanford Arms Control group, Edited by Barton and 

Lawrence D. Weiler, p. 47. 
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the devastation caused by the fall of the atomic bombs, Japan, acknowledged defeat and the second 

world war came to an end. 

The first hydrogen or thermonuclear device - which is about 1,000 times more powerful than the 

first atomic bomb exploded. In 1945 - exploded on November 1, 1952. While the atomic bomb derives 

its power from the energy released during nuclear fission, the hydrogen bomb derives its power from 

nuclear fusion - the fusing of nuclei of heavy Isotopes or hydrogen to form helium.1 

Ethics of Atom Bomb.- Argument waxed furious as to the ethics of atom bomb. It was a most 

atrocious act and, at any rate, the Japanese should have received advance warning of 

America's intention to use it and the horrors concomitant with its use. 

The use of atom bomb in the war was a violation of the rules of International Law governing 

civilized warfare from times immemorial. Its use is a crime against International Law and humanity. Sri 

Jawaharlal Nehru observed that the atom bomb, apart from the inherent horror that went with it and the 

destruction it might cause, had become a symbol too, a symbol of incarnate evil and if force of 

circumstances compelled the world to use it, it meant that the world had surrendered to evil completely. 

A nation's right to use its own weapons in war is subject to its liability to observe the rules of war 

incorporated in International Law. It has to be remembered that the Germans were accused of violating 

International Law when they used submarines in the First World War, as the use of those newly 

invented vessels was inconsistent with the laws of war. The Germans, argued that the invention of new 

weapons demanded the revision of old laws of war. That argument was regarded as invalid both by 

politicians and jurists alike. The Americans could not by any stretch of reasoning claim the privilege 

now which was rightly denied to the Germans. Atomic bomb, hydrogen or the V-bombs cannot be used 

in war without causing wanton destruction and indiscriminate assassination which are opposed to all 

canons of warfare. Hiroshima and Nagasaki, therefore, cannot be cited as precedents and they cannot 

legalise a thoroughly illegal weapon. International Law cannot be revised without the sanction of 

thefamily of nations. 

The use of atom or N-bomb is contrary to the spirit of the Charter of the United Nations. It is also 

in conflict with the Air Warfare Rules, 1923, which clearly provide that aerial bombardment is legitimate 

only when directed at a military objective, the destruction of which would constitute a distinct military 

advantage to the belligerent, e.g., military establishments, munition factories lines of communication 

used for military purposes. The General Commission of the Disarmament Conference also adopted a 

resolution in July 1932 prohibiting air attack against civilian population. The atom bomb cannot be 

disciplined and controlled spas to be directed against military objectives only. 

By a resolution passed in November 1961 the General Assembly solemnly resolved that nuclear 

weapons are an inadmissible means for the conduct of war. 

The use of these death-dealing devices, besides being a betrayal of the U. N. Charter, is a 

betrayal of ourselves by maintaining a balance of terror in the minds of nations and by wasting the 

nation's wealth on death-dealing devises when children die for want of nourishment and people suffer 

for lack of housing, health and work. As observed by Vatican II, "Any act of war aimed Indiscriminately 

at the destruction of entire cities or of extensive areas along with their population is a crime against God 

and man himself. It merits unequivocal and unhesitating condemnation.” 
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Anti-Atomic Measures. - The Nuclear Test Ban Treaty, 1963, banned nuclear tests in the 

atmosphere, in outer space and under water. This agreement greatly reduced the dangers of 

radioactive fallout by restricting nuclear tests to underground. 

The Outer Space Treaty of 1967 prohibited the stationing of nuclear arms in space. 

On June 12, 1968, the United Nations General Assembly commended the Nuclear Non 

Proliferation Treaty, and it was signed on July 1, 1968, at parallel ceremonies in Washington, London 

and Moscow by more than 60 States. It entered into force in 1970. Under it the nuclear-power 

signatories pledged not to assist other countries in any way to acquire nuclear weapons, and the non- 

nuclear signatories pledged not to seek them. 

On February 11, 1971, the United States, Great Britain and the Soviet Union signed a treaty 

banning nuclear weapons and other instruments of mass destruction from seabeds and ocean floors. 

Under the Seabed Treaty, the signatories agree not to place any nuclear weapons or any other types of 

weapons of mass destruction as well as structures, installations or any other facilities specifically 

designed for storing, testing or using such weapons on the ocean floor or in the soil beneath it. 

On May 26, 1972, the U. S. S. R. and the U. S. A. concluded two agreements emanating from 

the Strategic Arms Limitation Talks between, them, these being the A. B. M. Treaty limiting the 

deployment of antiballistic missile systems; and a five-year executive agreement limiting strategic 

offensive arms. On June 22, 1973, they also signed an "Agreement on the Prevention of Nuclear War.” 

The ban on emplacement of nuclear weapons on the seabed, banning nuclear weapons on the 

moon or in orbit around the earth, the U. N. Convention on the Prohibition of Bacteriological and Toxic 

Arms, 1972, and the U. S. Soviet Treaty on the limitation of Anti-ballistic Missile Systems, 1972 are 

other achievements in the field of arms limitation. On July 3, 1974, the U. S. A. and the U. S; S. R 

agreed on a partial ban on underground nuclear testing to be effective from March 31, 1916. 

Attack on Enemy Civil Aircraft.- On account of the danger of surprise attack from enemy civil 

aircraft, the Hague Rules provide that belligerent non-military aircraft were liable to be fired upon 

unless they made the nearest available landing on the approach of enemy military aircraft and 

that such aircraft were liable to be fired upon if they flew within the Jurisdiction of the enemy, or 

in the immediate vicinity there of and outside the jurisdiction of their own State, or in the 

immediate vicinity of the military operations of the enemy by land or sea. 

References 

 Mani, Bhatt and Reddy, Air Law and Policy in India (Lancers Books, New Delhi, 1994). 

 Anand, R.P., Origin & Development of Sea (Matinus Nijhoff, The Hague, 1983). 

 Conforti, Benedetto, The Law and Practice of United Nations (Martinus Nijhoff Publishing, 

2005). 

Further Readings 

 Johnson D.H.N., Rights in Air (Manchester University Press, Manchester, 1965). 

 Nawa 2, M.K., Changing Law of Nations (Eastern Law House, New Delhi, 2000). 

 International Legal Materials (1972), pp. 923-31; 67 A. I. L. (1973), pp. 833-35. 

Model Questions 

1. Write a note on laws of land warfare. 
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2. Write a detailed note on laws of maritime warfare. 

Answers to Self-Assessment Questions 

1. Yes 

2. No 
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Objectives: 

After reading this lesson you will be able to: 

1. understand the concept of International humanitarian law. 

2. gain insight into the Geneva conventions I, II, III and IV. 

Introduction: 

International humanitarian law (IHL) is a set of rules that seek for humanitarian reasons to limit 

the effects of armed conflict. IHL protects persons who are not or who are no longer participating in 

hostilities and it restricts the means and methods of warfare. IHL is also known as the law of war and 

the law of armed conflict. 

A major part of international humanitarian law is contained in the four Geneva Conventions of 

1949 that have been adopted by all nations in the world. The Conventions have been expanded and 

supplemented by two further agreements: the Additional Protocols of 1977, relating to the protection of 

victims of armed conflicts, and the 2005 Additional Protocol III, relating to the adoption of an additional 

distinctive emblem. These Conventions provide specific rules to safeguard combatants, or members of 

the armed forces, who are wounded, sick or shipwrecked, prisoners of war, and civilians, as well as 

medical personnel, military chaplains and civilian support workers of the military. 

History of International Humanitarian Law: 

International humanitarian law is founded on the principles of humanity, impartiality and 

neutrality. Its roots extend to such historic concepts of justice as Babylon’s Hammurabic Code, the 

Code of Justinian from the Byzantine Empire and the Lieber Code used during the United States Civil 

War. The development of modem international humanitarian law is credited to the efforts of 19th 

century Swiss businessman Henry Dunant. In 1859, Dunant witnessed the aftermath of a bloody battle 
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between French and Austrian armies in Solferino, Italy. The departing armies left a battlefield littered 

with wounded and dying men. Despite Dunant’s valiant efforts to mobilize aid for the soldiers, 

thousands died. 

In “A Memory of Solferino,” his book about the experience, Dunant proposed that trained 

volunteer relief groups be granted protection during war in order to care for the wounded. A group 

known as the Committee of Five, which later became the International Committee of the Red Cross, 

formed in Geneva in 1863 to act on Dunant’s suggestion. Dunant also suggested a formal agreement 

between nations “for the relief of the wounded.” 

Several months later, di from 16 nations, assis’ted by this committee, as well as representatives 

of military medical services and humanitarian societies, negotiated a convention (treaty) containing 10 

articles specifying that: 

 Ambulances, military hospitals, and the personnel serving with them are to be recognized as 

neutral and protected during conflict. 

 Citizens who assist the wounded are to be protected. 

 Wounded or sick combatants are to be collected and cared for by either side in a conflict and 

 The symbol of a red cross on a white background (the reverse of the Swiss flag in honor of the 

origin of this initiative) will serve as a protective emblem to identify medical personnel. 

equipment, and facilities. 

Known as the Geneva Convention, this agreement became the foundation of modern 

international humanitarian law, which now encompasses four conventions and three additional 

protocols. 

Collectively, they represent modern efforts to protect people in times of armed conflict. 

The Geneva Conventions and their Additional Protocols: 

The Geneva Conventions and their Additional Protocols are international treaties that contain 

the most important rules limiting the barbarity of war. They protect people who do not take part in the 

fighting (civilians, medics, aid workers) and those who can no longer fight (wounded, sick and 

shipwrecked troops, prisoners of war). 

The Geneva Conventions and their Additional Protocols are at the core of international 

humanitarian law, the body of international law that regulates the conduct of armed conflict and seeks 

to limit its effects. They specifically protect people who are not taking part in the hostilities (civilians, 

health workers and aid workers) and those who are no longer participating in the hostilities, such as 

wounded, sick and shipwrecked soldiers and prisoners of war. The Conventions and their Protocols call 

for measures to be taken to prevent or put an end to all breaches. They contain stringent rules to deal 

with what are known as “grave breaches”. Those responsible for grave breaches must be sought, tried 

or extradited, whatever nationality they may hold. 

The first Geneva Convention protects wounded and sick soldiers on land during war. This 

Convention represent the fourth updated version of the Geneva Convention on the wounded and sick 

following those adopted in 1864, 1906 and 1929. It contains 64 articles. These provide protection for 

the wounded and sick, but also for medical and religious personnel, medical units and medical 

transports. The Convention also recognizes the distinctive emblems. It has two annexes containing a 

draft agreement relating to hospital zones and a model identity card for medical and religious 

personnel. 
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The second Geneva Convention protects wounded, sick and shipwrecked military personnel at 

sea during war. This Convention replaced Hague Convention of 1907 for the Adaptation to Maritime 

Warfare of the Principles of the Geneva Convention. It closely follows the provisions of the first Geneva 

Convention in structure and content. It has 63 articles specifically applicable to war at sea. For 

example, it protects hospital ships. It has one annex containing a model identity card for medical and 

religious personnel. 

The third Geneva Convention applies to prisoners of war. This Convention replaced the 

Prisoners of War Convention of 1929. It contains 143 articles whereas the 1929 Convention had only 

97. The categories of persons entitled to prisoner of war status were broadened in accordance with 

Conventions I and II. The conditions and places of captivity were more precisely defined, particularly 

with regard to the labour of prisoners of war, their financial resources, the relief they receive, and the 

judicial proceedings instituted against them. The Convention establishes the principle that prisoners of 

war shall be released and repatriated without delay after the cessation of active hostilities. The 

Convention has five annexes containing various model regulations and identity and other cards. 

The fourth Geneva Convention affords protection to civilians, including in occupied territory. The 

Geneva Conventions, which were adopted before 1949 were concerned with combatants only, not with 

civilians. The events of World War II showed the disastrous consequences of the absence of a 

convention for the protection of civilians in wartime. The Convention adopted in 1949 takes account of 

the experiences of World War II. It is composed of 159 articles. It contains a short section concerning 

the general protection of populations against certain consequences of war, without addressing the 

conduct of hostilities, as such, which was later examined in the Additional Protocols of 1977. The bulk 

of the Convention deals with the status and treatment of protected persons, distinguishing between the 

situation of foreigners oii the territory of one of the parties to the conflict and that of civilians in occupied 

territory. It spells out the obligations of the Occupying Power vis-à-vis the civilian population and 

contains detailed provisions on humanitarian relief for popi.ilations in occupied territory. It also contains 

a specific regime for the treatment of civilian internees. It has three annexes containing a model 

agreement on hospital and safety zones, model regulations on humanitarian relief and model cards. 

 Important to note that Common Article 2 relating to International Armed Conflicts states that the 

Geneva Conventions apply to all cases of international conflict, where at least one of the 

warring nations have ratif the Conventions.Primarily: 

 The Conventions apply to all cases of declared war between signatory nations. This is 

the original sense of applicability, which predates the 1949 version. 

 The Conventions apply to all cases of armed conflict between two or more signatory 

nations, even in the absence of a declaration of war. This language was added in 1949 

to accommodate situations that have all the characteristics of war without the existence 

of a formal declaration of war, such as a police action. 

 The Conventions apply to a signatory nation even if the opposing nation is not a 

signatory, but only if the opposing nation “accepts and applies the provisions” of the 

Conventions. 

 Further Article 3, common to the four Geneva Conventions, marked a breakthrough, as it 

covered, for the first time, situations of non-international armed conflicts. These types of 

conflicts vary greatly. They include traditional civil wars, internal armed conflicts that spill over 

into other States or internal conflicts in which third States or a multinational force intervenes 

alongside the government. Common Article 3 establishes fundamental rules from which no 
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Self Assessment Questions (Fill in the blanks) 

1. The modern ‘Humanitarian Law’ owes its origin to the efforts of the 19th century Swiss 

businessman. 

 
 

 
2. Name the fourth Geneva Convention. 

derogation is permitted. It is like a mini- Convention within the Conventions as it contains the 

essential rules of the Geneva Conventions in a condensed format and makes them applicable to 

conflicts not of an international character. It requires humane treatment for all persons in enemy 

hands, without any adverse distinction. It specifically prohibits murder, mutilation, torture, cruel, 

humiliating and degrading treatment, the taking of hostages and unfair trial. It requires that the 

wounded, sick and shipwrecked be collected and cared for. 

 It grants the ICRC the right to offer its services to the parties to the conflict. 

 It calls on the parties to the conflict to bring all or parts of the Geneva Conventions into force 

through so-called special agreements. 

 It recognizes that the application of these rules does not affect the legal status of the parties to 

the conflict. 

Given that most armed conflicts today are non-international, applying Common Article 3 is of the 

utmost importance. Its full respect is required. 

 
The Protocols Additional to the Geneva Conventions of 1949 

In 1977, two Protocols supplementary to the Geneva Conventions were adopted by an 

international diplomatic conference to give greater protection to victims of both international and internal 

armed conflicts. 

As of 2010, 170 nations have ratified Protocol I and 165 have ratified Protocol II. Any nation that 

has ratified the Geneva Conventions but not the Protocols is still bound by all provisions of the 

Conventions. 

Protocol I (102 Articles) Protocol additional to the Geneva Conventions of 12 August 1949, and 

Relating to the Protection of Victims of International Armed Conflicts: 

Protocol I expands protection for the civilian population as well as military and civilian medical 

workers in international armed conflicts. 

Specific provisions include: Arts. 15, 79, Arts. 76-77 

Special protections are provided for women, children and civilian medical personnel, and 

measures of protection for journalists are specified. 

Arts. 17, 81 The ICRC, national societies or other impartial humanitarian organizations 

authorized by parties to the conflict must be permitted to provide assistance. 
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Art. 35 Use of weapons that “cause superfluous injury or unnecessary suffering,” as well as 

means of warfare that “cause widespread, long-term, and severe damage to the natural environment” is 

prohibited. 

Arts. 43-44 Protocol I seek to clarify the military status of members of guerrilla forces in the 

following manner: It includes provisions granting combatant and prisoner of war status to. members of 

dissident forces when under the command of a central authority. Such combatants cannot conceal their 

allegiance. They must be recognizable as combatants while preparing for or during an attack. 

Arts. 51, 54 It outlaws indiscriminate attacks on civilian populations and destruction of food, 

water and other materials needed for survival. 

Arts. 56, 53 Dams, dikes and nuclear generating stations may not be attacked, nor can cultural 

objects and places of worship. 

Art. 77 Recruitment of children under age 15 into the armed forces is forbidden. 

Art. 85 It is a war crime to use one of the protective emblems recognized by the Geneva 

Conventions to deceive the opposing forces or to use other forms of treachery. 

Protocol II (28 Articles) Protocol additional to the Geneva Conventions of 12 August 1949, and 

Relating to the Protection of Victims of Non-International Armed Conflicts 

Protocol II elaborates on protections for victims caught up in high-intensity internal conflicts such 

as civil wars. It does not apply to such internal disturbances as riots, demonstrations and isolated acts 

of violence. Protocol II expands and complements the non- international protections contained in Article 

3 conmion to all four Geneva Conventions of 1949. 

Specific provisions include: 

Art. 4 Persons who do not take a direct part or who have ceased to take part in hostilities are 

entitled to respect. In all circumstances, they are to be treated humanely. Protocol II specifically 

prohibits violence to the life, health and physical or mental well-being of people. In particular, it prohibits 

acts of murder and cruel treatment, terrorism, hostage- taking, slavery, outrages on personal dignity, 

collective punishment and pillage. These protections are considered fundamental guarantees for all 

persons. 

Art. 4 Children are to be evacuated to safe areas when possible and reunited with their families. 

Art. 5 Persons interned or detained during internal conflicts are assured of the same humane 

treatment as specified by the Geneva Conventions. 

Art. 7, 9 Strengthens protection of the wounded, sick and shipwrecked as well as medical and 

religious personnel. 

Arts. 10-11, Arts. 13-14, Art. 16 Attacks are forbidden ow civilians and on “objects 

indispensable to civilian survival” such as crops, irrigation systems or drinking water sources, cultural 

objects, and places of worship. 

Art. 18 Impartial humanitarian relief organizations, such as the ICRC, are to be permitted to 

continue their humanitarian services. 

Protocol III Protocol additional to the Geneva Conventions of 12 August 1949, and Relating to 

the Adoption of an Additional Distinctive Emblem: 

In December 2005, a third Additional Protocol to the Geneva Conventions was adopted that 

provides for another distinctive emblem: the red crystal. 
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The Red crystal is an optional emblem, equal in status to the Red Cross and Red Crescent. The 

Red crystal may be used in environments where another emblem could be perceived as having 

religious, cultural or political connotations. 

Enforcement authority of the United Nations Security Council: 

The final international tribunal for all issues related to the Geneva Conventions and other 

treaties is the United Nations Security Council. As a charter, the UN Charter is a constituent treaty, and 

all members are bound by its articles. The UN Charter’s Article 25 and others require that obligations to 

the United Nations prevail over all other treaty obligations. The UNSC rarely invokes its authority 

regarding the Geneva Conventions and so most issues are resolved by regional treaties or by national 

law. 

Protecting powers: The term protecting power has a specific meaning under these Conventions. A 

protecting power is a state that is not taking part in the anned conflict, but that has agreed to look after 

the interests of a state that is a party to the conflict. The protecting power is a mediator enabling the 

flow of communication between the parties to the conflict. The protecting power also monitors 

implementation of these Conventions, such as by visiting the zone of conflict and prisoners of war. The 

protecting power must act as an advocate for prisoners, the wounded, and civilians. 

Grave breaches: Not all violations of the treaty are treated, equally. The most serious crimes are 

termed grave breaches, and provide a legal definition of a war crime. Grave breaches of the Third and 

Fourth Geneva Conventions include the following acts if committed against a person protected by the 

convention: 

 willful killing, torture or inhumane treatment, including biological experiments 

 willfully causing great suffering or serious injury to body or health 

 compelling someone to serve in the forces of a hostile power 

 willfully depriving someone of the right to a fair trial if accused of a war crime. 

Also considered grave breaches of the Fourth Geneva Convention are the following: 

 taking of hostages 

 extensive destruction and appropriation of property not justified by military necessity and carried 

out unlawfully and wantonly 

 Unlawful deportation, transfer, or confinement. 

Nations who are party to these treaties must enact and enforce legislation penalizing any of 

these crimes. Nations are also obligated to search for persons alleged to commit these crimes, or 

ordered them to be committed, and to bring them to trial regardless of their nationality and regardless of 

the place where the crimes took place. 

The principle of universal jurisdiction also applies to the enforcement of grave breaches when 

the UN Security Council asserts its authority and jurisdiction from the UN Charter to apply universal 

jurisdiction. The UNSC did this via the International Criminal Court when they established the 

International Criminal Tribunal for Rwanda and the International Criminal Tribunal for the former 

Yugoslavia to investigate and/or prosecute alleged violations. 

The Geneva Conventions today: 

Although warfare has changed dramatically since the Geneva Conventions of 1949, they are 

still considered the cornerstone of contemporary International Humanitarian Law. They protect 

combatants who find themselves hors de combat, and they protect civilians caught up in the zone of 
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war. These treaties came into play for all recent international armed conflicts, including the War in 

Afghanistan (2001—present) the 2003 invasion of Iraq, the invasion of Checbnya (1994—present) and 

the 2008 War in Georgia. 

Modern warfare continues to evolve, and the lines between combatants and civilians have 

blurred.(for instance, the -Sri Lankan Civil War, the Sudanese Civil War, and the Colombian Armed 

Conflict). Common Article 3 deals with these situations, supplemented by Protocol 11(1977). These set 

out minimum legal standards that must be followed for internal conflicts. International tribunals, 

particularly the International Criminal Tribunal for the former Yugoslavia, have helped to clarify 

international law in this area. In the 1999 Prosecutor v. Dusko Tadic judgment, the International 

Criminal Tribunal for the Former Yugoslavia ruled that grave breaches apply not only to international 

conflicts, but also to internal armed conflict. Further, those provisions are considered customary 

international law, allowing war crimes prosecution by the United Nations and its International Court of 

Justice over groups that have signed and have not signed the Geneva Conventions. 

The Emblems under International Humanitarian Law: 

Those drafting the Geneva Convention of 1864 foresaw the need for a universal symbol of 

protection easily recognizable on the battlefield. In honor of the origin of this initiative, the symbol of a 

red cross on a white background (the reverse of the Swiss flag) was identified as a protective emblem 

in conflict areas. The Red Crescent and red lion and sun emblems were later recognized by nations at 

a diplomatic conference in 1929, although the red lion and sun is no longer in use. In December 2005, 

governments adopted the Third   Additional   Protocol   adding   the   red   crystal.   Under   the 

Geneva Conventions, the three distinctive emblems of the Red Cross, Red Crescent and Red crystal 

are intended to identify and protect medical and relief workers, military and civilian medical facilities, 

mobile units and hospital ships during armed conflict. More generally, these emblems are also used to 

identify the programs and activities of the Red Cross and Red Crescent national societies. Widespread 

understanding and acceptance of these humanitarian emblems is crucial to saving lives and alleviating 

suffering. 
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Model Questions 

1. Discuss Geneva Conventions and their relevance today. 

2. Write a detailed note on Additional Protocols to Geneva Conventions. 

Answers to Self Assessment Questions 

1. Henry Dunant 

2. Geneva Convention Relative to the Protection of Civilian Persons in Times of War. 
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Model Questions 

Objectives 

After going through this lesson, you shall be able to: 

 understand the meaning of war crimes 

 to evaluate war crimes at the international level. 

The Hague Conference of 1899, among other things, dealt with the code of land warfare, 

prisoners of war and convention as to maritime warfare and declared certain offences as war crimes 

which were not in consonance with the laws and customs of war. Still, however, the usage of war, 

which was subsequently embodied in the treaties of peace, granted immunity or amnesty with regard to 

all wrongful acts committed by persons of both sides during the course of the war. A departure from the 

established practice was, however, made when Article 227 of the Treaty of Versailles (1919) 

recognized the right of the Allied and Associated Powers to bring before military tribunals the Germans 

accused of having committed acts in violation of the laws and customs of war. The treaty also provided 

for the arraignment of the German Emperor Kaiser for a supreme offence against international morality 

and the sanctity of treaties. A special tribunal of five leading powers was to be constituted for the trial of 

the accused. These trials, however, could not materialise because of the legal difficulty of the accused 

persons having acted in obedience to military commands of higher authorities and because there could 

be no punishment of crime without a pre-existing law. Then the Dutch Government also refused to 

surrender the ex-Kaiser, who had sought asylum in that country. 

The unratified Washington Naval Treaty of 1922 contained a pro vision that a person violating 

its rules shall be deemed to have committed an offence against the laws of war and be liable to 

punishment as for an act of piracy. 
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What Constitutes War Crimes? 

The definition of war crimes presented a great difficulty for every violation of the rules of warfare 

did not amount to a war crime. The British Military Manual suggests that such act as refusal of quarter, 

ill-treatment of prisoners of war, pillage and purposeless destruction are war crimes. The Hague 

Conference of 1899 also had suggested similar offences as war crimes. Professor Lauterpacht in the 

British Year Book of International Law, 1944, suggests that the term, should be limited to acts which 

would be condemned by the common conscience of mankind, by reason of their brutality, inhumanity, 

or wanton disregard of right of property unrelated to reasonable military necessity. 

According to Professor Higgins, war crimes include the violation of the recognised rules of 

warfare by members of the armed forces, illegitimate hostilities in arms committed ‘by individuals who 

are not members of the armed forces, espionage and war treason and marauding. 

Hans Kelsen   observes   that   “violations   of   the   rules   of   warfare   are   called   war 

crimes. General International Law obligates the States to punish their own war criminals, and 

authorizes any belligerent State to punish the prisoners of war in its power for having violated the rules 

of warfare prior to capture. Hence general International. Law imposes upon individuals, as private per- 

sons, the obligation to refrain from committing war crimes, and establishes individual criminal 

responsibility for the commission of such crimes by private persons." 

According to Oppenheim, war crimes are such hostile or other acts of soldiers or other 

individuals as may be punished by the enemy on capture of the offenders. They include acts contrary to 

International Law perpetrated in violation of the law of the criminal's own State such as killing or plunder 

for satisfying private lust and gain, as well as criminal acts, contrary to the laws of war committed by 

order and on behalf of the enemy State. He classifies war crimes under the following four heads: (1) 

violations of recognized rules regarding warfare committed by members of the armed forces; (2) all 

hostilities in arms committed by individuals who are not members of the enemy armed forces ; (3) 

espionage and war treason; and (4) marauding acts. He mentions among others, the following acts as 

violations of the rules of warfare: use of poison gas, killing wounded or surrendered soldiers, 

disgraceful treatment of dead bodies on battle-fields, treacherous requests for quarter, killing of 

hostages, ill-treatment of prisoners of war, killing or attacking harmless private enemy individuals, 

wanton destruction of museums, hospitals, churches and schools, bombardment of undefended open 

towns or historical monuments, attack on hospital ships, attacks on bearers of flags of truce, etc. 

Nuremberg Trial: Its Genesis.- At the Moscow Conference in 1943 the three great powers 

speaking in the name of the memers of the United Nations declared that those German officers 

and men and members of the Nazi Party who had been responsible for atrocities, massacres 

and executions would be sent back to the countries in which their abominable deeds were 

done in orderthat they might be Judged and punished. The Yalta Conference pf 1945 to which 

England, America, and Russia were parties again emphasized their determination of bringing 

war Criminals to justice. Subsequently the United Nations War Crimes Commission was 

constituted under Lord Wright to draw up lists of war criminals with powers of automatic arrest in 

most countries of the world. .A Charter was drawn up by the prosecutors of the four Allied 

nations. On August 8, 1945, an agreement was signed inLondon between the representatives of 

the United States, France, Great Britain and the Soviet Union providing for the trial of the major 

war criminals European Axis whose offences had no particular geographical location. To this 

agreement was attached the Charter establishing the InternationalMilitary Tribunal for the trial 

of these war criminals. This finally led to the trial of Nazi leaders at Nuremberg. 
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Justification for the Nuremberg Trial.- The justification for the Nuremberg trial was sought on 

the ground that the League of Nations including Germany, had declared aggressive war to be a crime 

on September 24. 1927. Then the Kellogg-Briand Pact or the Pact of Paris, which was signed in 1928 

on the initiative of Frank B. Kellogg, at the time U.S. Foreign Secretary, in co-operation with Briand, 

French Foreign Minister, solemnly condemed war as an instrument of settling international disputes and 

undertook to settle such disputes by peaceful methods. The signatory nations were almost all the 

nations in the world, including Germany, Japan and Italy. They had bound themselves not to resort to 

war as an instrument of national policy. 

Unprecedented atrocities aroused a united determination in all the Allied countries to exact 

retribution and the complete victory of the Allied armies by occupation of Germany enabled them to 

take immediate steps for the constitution of a Military Tribunal to avoid the fiasco of the Versailles war 

trial provisions. "The making of the Charter", observed the Tribunal, "was the exercise of the sovereign 

legislative power by the countries to which the German Reich unconditionally surrendered; and the 

undoubted right of these countries to legislate for the occupied territories had been recognized by the 

civilized world." 

The four victorious powers accordingly set out on November 20, 1945, on the great Nuremberg 

trial. The hearing of the evidence and the arguments of counsel for the accused ended on August 31, 

1946. Judgment was delivered on October 1, 1946. Out of the 22 leaders of the Third Reich, who were 

the accused in the case, the Tribunal passed sentence of death on 12 of them; three were sentenced to 

life imprisonment and four were condemned to various terms of imprisonment; only three were 

acquitted. 

Categories of Crime.- Article 6 of the Charter gave authority to the Tribunal to try the following 

three categories of crime : 

1. Crimes against Peace.- Such crimes included planning, preparation, initiation or waging of a 

war of aggression, or a war in violation of international treaties, agreements or assurances, or 

participation in a common plan or conspiracy for the accomplishment of any of the foregoing; 

2. War Crimes.- They covered violations of the laws or customs of war, including, but not 

limited to, murder, ill-treatment or deportation to slave labour or for any other purpose of civilian 

population of or in occupied territory, murder or ill-treatment of prisoners of war, or persons on the seas, 

killing of hostages, plunder of public or private property, wanton destruction of cities; towns or villages, 

or devastation not justified by military necessity ; and 

3. Crimes against Humanity.- Crimes falling under this category included murder, 

extermination, enslavement, deportation, and other inhuman acts committed against any civilian 

population, before or during the war, or persecutions on political, racial or religious grounds ill execution 

of or in connection with any crime within the jurisdiction of the Tribunal, whether or not in violation of the 

domestic laws of the country where perpetrated...... 

In the words of the indictment the defendants under their common plan planned and waged 

wars of aggression in violation of international treaties, agreements or assurances. The Nazi party 

became the instrument of cohesion among the defendants for the carrying out of the aims and 

purposes of their conspiracy. Its aims were (a) to abrogate and overthrow the Treaty of Versailles and 

its restrictions upon military rearmament; (b) to acquire the territories lost by Germany in the first world 

war; and (c) to acquire still further territories in continental Europe by the racial Germans as 

Lebensraum, at the expense of neighbouring and other countries. 
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In Luxembourg over 1000 citizens were illegally executed by the Gestapo. Most refined 

methods of exterminating population as, disembowelling and freezing in tubs of water; mass shooting 

accompanied by the music of an orchestra were utilized. In the Baltic States, Leningrad, Stalingrad and 

other cities non-combatant citizens were mowed down and shot. 

No class is more protected in International Law than prisoners of war, and it was alleged that 

they were denied adequate food, shelter, clothing and medical care and were forced into labour in 

shocking conditions. There was killing of hostages contrary to the laws and customs of war. 

The Tribunal declined to set itself up as judges of what happened inside Germany before the 

war. It did not declare that the acts before 1939 were crimes against humanity within the meaning of the 

Charter. 

Defence.- It was urged on behalf of the defendants that a fundamental principle of all law- 

international and domestic is that there can be no punishment of crime without a pre-existing law. 

Nullum crimen sine lege, nulla peona sine lege. It was submitted that ex post facto punishment is 

abhorrent to the law of all civilized nations, that no sovereign power had made aggressive war a crime 

at the time the alleged criminal acts were committed, that no statute had defined aggressive war, that 

no penalty had been fixed for its commission and that no court had been created to try and punish 

offenders. 

Observations of the Tribunal.- Refuting the arguments set up by the defence, it was observed 

by the Tribunal that the maxim nullum crimen sine lege was not a limitation of sovereignty, but was in 

general a principle of justice. To assert that it was unjust to punish those who in defiance of treaties and 

assurances had attacked neighbouring States without, warning was obviously untrue for in such 

circumstances the attacker must know that he was doing wrong and so far from it being unjust to 

punish him, it would be unjust if his wrong were allowed to go unpunished. Occupying the position they 

did in the government of Germany the defendants, or at least some of them, must have known of the 

treaties signed by Germany outlawing recourse to war for the settlement of international disputes; they 

must have known that they were acting in defiance of all International Law when in complete delibera- 

tion they carried out their designs of invasion and aggression. On this view of the case alone, it would 

appear that the maxim had no application to the facts of the case. 

This view was strongly reinforced by a consideration of the state of International Law in 1939, so 

far as aggressive war was concerned. The general treaty for the renunciation of war of August 27, 

1928, more generally known as the Pact of Paris, or the Kellogg-Briand Pact, was binding on 63 

nations, including Germany, Italy and Japan at the outbreak of war in 1939. 

The legal effect of the pact was that the nations who signed or adhered to it unconditionally 

condemned recourse to war for the future as an instrument of policy, and expressly renounced it. After 

the signing of the pact any nation resorting to war as an instrument of national policy broke the pact. 

The Tribunal found that the solemn renunciation of war as an instrument of national policy necessarily 

involved the proposition that such a war was illegal in International Law; and those who planned and 

waged such a war, with its inevitable and terrible consequences, were committing a crime in so doing. 

The defendants also submitted that in doing what they did they were acting under the orders of 

Hitler and, therefore, they could not be held responsible for the acts committed by them in carrying out 

these orders. The Charter specifically provided in Article 8 : “The fact that the defendant acted pursuant 

to order of his Government or of a superior shall not free him, from responsibility; but may be 

considered in mitigation of punishment." 
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That a soldier was ordered to kill or torture in violation of the International Law of war was never 

recognized as a defence to such act of brutality though, as the Charter here provided, the order might 

be urged in mitigation of the punishment. The true test, which is found in varying degrees in the criminal 

law, is not the existence of the order, but whether moral choice was in fact possible. 

In the opinion of the Tribunal, the, evidence established the common planning to prepare and 

wage war by certain of the defendants. The argument that such common planning could not exist, 

where there was complete dictatorship was regarded by the Tribunal as unsound. A plan in the 

execution of which a number of persons participated was still a plan, even though conceived by only 

one of them; and those who executed the plan did not avoid responsibility by showing that they acted 

under the direction of the man who conceived it. Hitler could not make aggressive war by himself. He 

had to seek the co-operation of statesmen, military leaders, diplomats and businessmen. When they, 

with knowledge of his aims, gave him their co-operation they made themselves parties to the plan he 

had initiated. They were not to be deemed innocent because Hitler made use of them, if they knew 

what they were doing. 

 

 
Criticism of the Trial. – Great reliance was placed on the Pact of Paris or the Kellogg-Briand 

pact of 1928. It is, however, apparent that such implicit reliance could not be placed on it for the 

launching of the prosecution of the vanquished leaders and generals. In the first place, neither the Pact 

of Paris nor the Hague Conventions of 1899 prescribed any sanctions for the enforcement of the 

provisions contained in them. It has been well observed that "the words of the Pact were not those of a 

penal statute. They were the language of theology not of law." In the second place, although the 

KelIogg-Briand Pact declared aggressive wars as illegal, such illegality could by no stretch be 

transformed into an international crime so as to make each individual participant liable for the same. In 

the last place; the Pact of Paris ever since its inception was followed in breach till one fine morning the 

Allies decided to base the prosecution of the vanquished leaders and generals on it. Its, structure, 

supplemented by arms control agreements, collapsed completely in the 1930's. The international court 

and arbitration systems did not succeed. In 1931 Japan invade China in Manchuria, but not a little 

finger was raised for the prosecution of Japanese leaders in vindication of the Pact of Paris. The 

condemnation of this action of Japan resulted in her withdrawal, from the League of Nations and there 

the matter ended. In 1935 Italy invaded Abyssinia and, although in September of that year Abyssinia 

appealed under Article 16 of the Covenant of the League, the violation of the Pact of Pans was not 

seriously agitated. In violation of the Locarno pact Germany occupied the Rhineland in 1936. The 

Self Assessment Questions 

1. Write a short note on Nuremburg Trial. 

 
 
 

 
2. What constitutes war crime? Explain briefly. 
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annexation by Germany of Austria and Czechoslovakia in 1939, was also not opposed by the Leagues 

the world organization then existing and the Pact of Paris remained in oblivion even at that time. It was, 

however, dug out from the lumber-room only when it was thought convenient for the victorious powers 

to set out on trial the Nazi leaders. 

Schick in his book "The Nuremberg Trial" entertains grave doubts about the correctness of the 

assertion of the Allies that the Charter of the International Military Tribunal was based on a historical 

legal precedent. It has also been suggested that the court of victors was not a proper Tribunal which 

should have been represented by neutral and German judges as well. It could by no stretch be termed 

an international court. Professor Smith contends that the trial has violated the fundamental principle of 

impartiality-the ideal symbolised by the traditional figure of Justice blindfolded and holding a balanced 

scale. The establishment of prize courts and military courts where the judges are always personnel of 

the capturing nation, bears no analogy to the Nuremberg trial. The Prize Court has no criminal 

jurisdiction and even then there is talk for the establishment of an International Prize Court to ward off 

the danger of unbiased partiality that is inherent in such one-sided trial. 

Although the Tribunal refuted the contention raised by the defendants that there can be no 

punishment of crime without a pre-existing law and that ex post facto punishment is abhorrent: to the 

law of all civilized nations, eminent jurists have doubted the correctness of the principles of law laid 

down by the Tribunal on this point. Schick observes that the Charter applied with retrospective effect, 

which was a rule contrary to Municipal Law of civilized nations, and was, therefore, in violation of 

International Law. 

Professor Smith further observes that until 1942 the British Manual of Military Law contained an 

article (ch. Xiv, art. 443) to the effect that superior orders constituted a good defence to charges of war 

crimes. In April, 1942, the War Office by an amendment to the text destroyed the defence of superior 

orders and laid .down that obedience to a superior order or to a national law affords no defence to a 

charge of committing a war crime.”1 This observes Professor Smith, was an extreme example of 

legislation ex post facto.2 

It might also be noted that, apart from the legislation being ex post facto, the instructions 

contained in the British Manual are somewhat at variance with those contained in the United States 

Manual which recognises the defence only if the accused did not know or could not have been 

expected to know that the order given to him was unlawful.3 

The main objection against the trial was that the prosecution of members and servants of a 

government for leading their country into aggressive war amounted to retroactive criminal legislation 

and violated the salutary principle of criminal law that no punishment was to be imposed for an act not 

defined as a crime with stated penalties by law in force at the time of commission. The law had been 

made after the offence, and the application of International Law to individuals and not States which had 

hitherto been considered as its subjects-was novel. 

The Nuremberg Trial was clearly one-sided. No attempt was made to punish war criminals as a 

whole, including those of the Allies. M. de Menthon, the foremost leader of the French Resistance 

Movement, rightly remarked before the Tribunal : "Have I a clean conscience, am I without fault ?,” "No 

nation," he declared, “was without reproach in its history; every war in itself generated iniquitous evils 

and almost necessarily entailed individual and collective crimes because it easily unleashed in man the 

1
 Para. 627, The British Manual. 

2
 H.A. Smith : The Crisis in the Law of Nations, p. 47. 

3
 Para. 509. 
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evil passions that always slumber there." The atrocities committed by Germans were, therefore, only a 

question of degree. Russia had violated the Pact of Paris most flagrantly when she attacked Finland in 

1939 but certainly no action was ever contemplated for her breach. 

Corbett sums up his conclusions by stating "that the proceedings admirable as they were in tone 

and guided as they were by a genuine effort to spare the innocent and to equate punishment with the 

proved offence, did not amount to adjudication properly so called. The structure of the tribunal, its terms 

of reference, and the circumstances in which it sat, excluded the objective guarantees of impartiality 

that characterize strict adjudication. There continues to be grave doubt as to the legal character of the 

principles which it invoked."1 

The Tokyo Trial.- The trial of Japanese major war criminals proceeded upon the same general 

principles as those of the German war criminals. The prosecution was stated to be pursuant to 

the Potsdam Declaration of the 20th July, 1945, the Instrument of Surrender of the 2nd 

September, 1945, and the Charter of the International Military Tribunal for the Far East 

approved by Supreme Commander, General MacArthur on the 19th January, 1946. The trial 

commenced on June 4, 1946, with Sir William Webb of Australia as President of the 

International Military Tribunal for the Far East. Eleven Judges representing the States at war 

with Japan, including the U. S. A., China, Great Britain, Russia, Australia, Canada, France and 

India, constituted the Tribunal. The indictment was filed by the 11 prosecuting nations against 

28 accused, out or whom two died during the pendency of the trial and one was discharged from 

the proceedings because of his mental incompetency. 

The charges against the accused persons were laid, in fifty-five counts grouped in three 

categories: 

1. Crimes against Peace (Counts 1 to 36); 

2. Murder (Counts 37 to 52) ; and 

3. Conventional War Crimes and Crimes against Humanity (Counts 53 to 55). 

Crimes against Peace.- This group included offences such as conspiracy to secure the 

domination of East Asia and of the Pacific and Indian Oceans, domination of Manchuria and China, 

waging of Illegal war against sixteen specified countries and peoples, conspiring with Germany and 

Italy to secure the domination of the world by the waging of such illegal wars against any opposing 

countries. 

Murder.- The offence included conspiracy to kill and murder people of the United States, the 

Philippines, the British Commonwealth, the Nether lands and Thailand (Siam) by ordering, 

causing and permitting Japanese armed forces, in time of peace, to attack those people in 

violation of the Hague Convention III and in violation of numerous treaties, armed attacks by 

Japanese armed forces on December 7 and 8, 1941, at Pearl Harbour, Hong Kong, Shanghai, 

etc. 

Other Conventional War Crimes and Crimes against Humanity.- These included offences 

against certain accused for having conspired to order, authorise and permit Japanese 

commanders, war ministry officials, etc., to violate treaties and other laws by committing 

atrocities and other crimes against many thousands of prisoners of war and civilians belonging 

to the United States, the British Commonwealth, France, Netherlands, China, Russia, etc. 

The accused at the earliest possible opportunity expressed their apprehension of injustice in the 

hands of the Tribunal as constituted on the ground that the members of the Tribunal being 

representatives of the nations which defeated Japan and which were accusers in this action, they could 
 

1
 P.E. Corbett : Law and Society in the Relations of States, p. 236. 
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not expect a fair and impartial trial at their hands. The Tribunal repelled this contention on the ground 

that the Judges were no doubt from different victor nations, but they were there in their personal 

capacities. 

The Tribunal sentenced to death only those persons who, in addition to other crimes, were 

found guilty of ordering or permitting the commission of ordinary war crimes or of failure to take 

adequate steps to prevent breaches of conventions and laws of war in respect of prisoners of war and 

civilian internees. A large proportion of the accused were sentenced to terms of imprisonment for 

crimes against peace only. 

The judgment of the Tribunal was delivered on the 4th November, 1948. 

Dissenting Judgment. – The dissenting judgment of Dr. Radha Benode Pal of India throws a 

flood of light on the vexed question of aggressive war and is regarded as a classic by even those who 

do not share his point of view. 

Alter a review of the various authorities he came to the conclusion that war in international life 

remained, as before outside the province of law, its conduct alone having been brought within the 

domain of law. The Pact of Paris did not Come within the category of law at all and consequently failed 

to introduce any change in the legal position of a belIigerent State or in the jural incidents of 

belligerency. No customary law developed so as to make any war a crime. International community 

Itself was not based on a footing which would justify its introduction of the conception of criminality in 

international life. He observed that it was not necessary to examine whether there had been any 

development of International Law in this respect since the second world war, for even if the law had 

since developed so as now to make such a war crime, that would not affect the present accused. 

Dr. Pal observed that at the present stage of the International Society the word “aggressor” is 

essentially ‘chameleonic,’ and might only mean “the leader of the losing party.” His main contention was 

that consipiracy for who criminals were bey tried did not conclusion crime under the interdus law. 

The cumlative effect of the entrie evidence laid before the Tribunal led him to the conclusion that 

whatever Tojo and his group did they did out of pure patriotic motives They could not be likened to the 

Hitler group, as was suggested by the prosecution, for the population of Japan was not enslaved as in 

Hitler’s Germany and members of the public retained complete freedom in respect of their own creeds, 

beliefs and behaviour. There was accordingly no conspiracy either of a comprehensive character and 

continuing nature or of any character and nature was ever formed, existed or operated during the 

period from January 1, 1928, to September 2, 1945, or during any other period, and none of the 

defendants was a member of any such conspiracy at any time. 

The learned Judge further held that conspiracy by itself was not yet a crime in International Law. 

He observed that the Tribunal constituted by the Allies had no jurisdic tion to try the politicians 

and military men who were acting in accordance with the directions of their Government, which was not 

subject to any inter national authority. 

In the result, the learned Judge held that each and everyone of the accused must be found not 

guilty of each and everyone of the charges in the indictment and should be acquitted of all these 

charges. 

In the end he observed that “as a judicial tribunal, we cannot behave in any manner which may 

justify the feeling that the setting up of the Tribunal was only for the attainment of an objective which 

was essentially political though cloaked by a judicial appearance .The name of justice should not be 
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allowed to be invoked only for the prolongation of the pursuit of vindictive retaliation. The world is really 

in need of generous magnanimity and understanding charity. 

… … … … … … … 

“When time shall have softened passion and prejudice, when Reason shall have stripped the 

mask from misrepresentation, then justice, holding evenly her scales, will require much of past censure 

and praise to change places.”1 

Conclusion.—The Nuremberg an the Tokyo trials, in taking the view that the individual could be 

subject, if his country was defeated, to answer to tribunals set up by the victorious powers enunciated a 

new principle which was not in operation at the time the war crimes took place. 

Other War Crimes Trials.—Some other war crimes trials are discussed below. 

1. Llandovery Castle (1921). — The   matter   arose   out   of   the   killing   of 

defenceless persons in lifeboats in the First World War and was tried by the German Court in 1921. It 

was held that the accused were guilty of killing defenceless persons. The plea of superior orders was 

rejected by the court on the ground that the orders were universally known to be against the law 

although such orders might be an extenuating circumstance. 

2. Peleus Trial (1945)2- The Peleus was a Greek ship which had been sunk by a German 

submarine without warning in mid-Atlantic. She was bound for the United Kingdom. Some members of 

the crew took refuge on rafts and floating wreckage. The submarine opened fire on the survivors, most 

of whom were killed. On account of incessant firing from the air, the U-Boat sought shelter on the coast 

and its officers were tried for war crimes of having fired at the unarmed members of the crew. The 

Court found the officers on board of the U-Boat guilty of war crimes on the analogy of   Llandovery 

Castle and held that in war at sea the killing of ship-wrecked people taking refuge in life-boats is 

forbidden. The Court also rejected the plea of superior orders on the ground that the true test, which is 

found in varying degrees in the criminal law of most nations,3 is not the existence of the order, but 

whether moral choice was in fact possible.4 

The case of Adolf Eichmann.- (The Attorney-General of the Government of Israel v. 

Eichmann) (1961).5 

4. The Calley case: My Lai Trial. - The Vietnam war brought in its trail a spate of claims of War 

crimes, and one such case was the massacre committed by the military personnel of the United States 

of America of Vietnamese Civilians in My Lai, a village in Vietnam, on March 16, 1968. Originally 25 

officers were charged for the My Lai killings. The evidence was found to be insufficient against 19 of the 

charged persons, and only six were ultimately tried. Of the six all were acquitted, except Lt. Calley. He 

was convicted by a court martial of the premeditated murder of 22 Vietnamese civilians and sentenced 

to life term. On appeal, while the conviction was maintained, Calley was sentenced to 20 years' hard 

labour. It was reduced to ten years on April 16, 1974. On September 25, 1974. the U. S. District Court 

in Georgia set aside Calley's conviction and freed him on bond on the ground that he had been denied 

due process of law. It was held that Calley's constitutional rights had been violated because of the 

massive pre-trial adevse publicity which surrounded the military trial; that he had been convicted on 

improperly drawn charges and specifications ilIegalIy used by the prosecution; and that he had been 
 

1
 Annual Digest of Public International Law Cases, 1923-24, Case No. 235. 

2
 1945, Cameron ed., The Peleus Trial, 1948, p. 122. 

3
 R.V. Smith (1900) 17 S. A. Rep. 561 (Cape) 

4
 L. C. Green : International Law Through the Cases, 3

rd
 edn. P. 723. 

5
 Infra. Appendix C, Case No. 18. 
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denied his constitutional rights of confrontation and compulsory process for obtaining witnesses in his 

favour. Calley's court martial conviction was ultimately restored on September 10, 1975, by the U. S. 

Circuit Court in New Orleans, and the Army changed Calley's status to being on federal parole.1 

Genocide.-The crime of genocide has assumed some importance and was included in the 

indictment lodged against the Nazi war criminals. 

The conception of genocide is new to International Law and implies "destruction of national, 

racial or religious groups." It is alleged that under the Nazis, the crime of genocide reached such a high 

pitch or such colossal proportions, that war is now seen as only one factor of the plan. The attempt by 

the Nazis to exterminate the Jewish race was clearly a crime of genocide. 

The United Nations Convention on Genocide, 1948, makes the international crime of   acts 

armed at destroying, in whole or in part, a national, ethnical or racial group as such punishable whether 

committed by rulers of States, public officials or private individuals. 

Since 1965, there have been five instances of genocide or massive ethnic killings-in Indonesia 

against the Chinese in 1965, in Nigeria against the Ibos in 1968, in Pakistan against the Bengalis in 

1971, in Burundi against the Hutus in 1972, and in Iraq against the Kurds since 1975. Pakistan and Iraq 

have adhered to the Genocide Convention.2 

The Killing of Hostages as a War Crime. - Oppenheim points out that, during the First World War, 

Germany adopted a terrible practice of taking, hostages in the territories occupied by her armies, and 

shooting them when she believed that civilians had fired upon German troops.3 The practice was 

followed in a greater measure in the Second World War. The German policy of killing hostages in the 

Second World War in the territories occupied by them was carried on for the purpose of crushing the 

resistance movement. 

"Hostage" according to Lord Wright, “means an innocent member of the population of the 

occupied country who is seized and held in custody and dealt with and generally shot in order to 

terrorize and repress the resistance movement. These so called hostages who are slaughtered in this 

way are simply innocent non-combatants. The term "reprisal-prisoner" also does not differ essentially in 

its meaning from hostage."4 

The killing of hostages also figured as a crime in the Nuremberg Trial and it was found by the 

International Military Tribunal that the practice of keeping hostage to prevent and to punish any form of 

civil disorder was resorted to by the Germans. 

Grotius also remarked that hostages should not be put to death unless they have themselves 

done wrong. 

James Wilfred Garner, in his well known treatise, “international Law and the World War," 

observes that though hostages are not mentioned by name in the Hague Convention, yet modern 

writers are practically all agreed that hostages are entitled to be treated as prisoners of war. They 

cannot, therefore, be put to death or subjected to severities other than those which may lawfully be 

inflicted upon regular military prisoners. He adds that the whole German policy with regard to the taking 

of hostages was contrary to the most elementary notions of humanity and justice which resulted in the 

 
1
 See Gerhard von Glahn : Law Among Nations, 3

rd
 edn., p. 706. 

2
 C/f. The Changing United Nations, Edited David A. Kay : “The International Protection of Human Rights” – Dana 

D. Fischer, 53. 
3
 Oppenheim’s International Law, Vol. II, p. 591. 

4
 Lord Wright’s Article in the British Year Book of International Law, 1948, p. 296. 
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punishment of innocent persons for acts for which they could not in any way have been justly held 

responsible. 

Lord Wright concludes that both on principle and on authority his view is that the killing of 

hostages (which includes reprisal-prisoners) is contrary to the law of war, that it is not permissible in 

any circumstances and that it is murder. 

Article 34 of the Geneva Convention of 1949 on the Protection of Civilians in time of war 

expressly prohibits the taking of hostages. 

Asylum for War Criminals, Quislings and Traitors.-- Several multilateral treaties since the Second 

World War contain provisions for the extradition of war criminals. The offences against the lawsof war 

are not political offences, and as such their surrender does not constitute any departure from the 

traditional concept of asylum granted to political offenders. 

The above rule does not apply to quislings and traitors. Their offence is political, although in 

time of war that may be the highest offence. Even the Moscow Declaration of the 30th October, 1943, 

and the resolution, of the General Assembly of the United Nations, dated the 13th February, 1946 

provide for the surrender of war criminals only but not of quislings and traitors. 

The War Crimes Trials and the Laws of War.- The era commencing during and after the 

Second World War witnessed a considerable advance in the sphere of international criminal law. It 

clearly recognised crimes against humanity as falling within punishable offences under International 

Law. The various military tribunals constituted after the war found guilty not only soldiers who 

performed physical acts or fired the fatal shot, but also high-ranking officers, and chiefs of staffs and 

civilians. 

With regard to the plea of superior orders it has been clearly laid down in the Nuremberg Trial 

as also in other trials that this plea will not be considered, unless the accused was ignorant of the 

illegality of the order under International Law or that the order was of such a nature that its illegality 

could not be recognised. The true test in such cases is not the existence of the order; but whether 

moral choice was in fact possible. Further obedience to superior orders does not constitute an absolute 

defence, but may at the discretion of the court be taken into account in mitigation of the offence. 

Due to the improved methods of warfare there exist grave uncertainty concerning the laws and 

customs of war, which although they have not become obsolete are yet inapplicable to the new 

situation. It was observed in the I. G. Farben Trial1 by a United States. Military Tribunal that technical 

advancement in the weapons and tactics used in the actual waging of war may have made obsolete, in 

some respects, or may have rendered inapplicable, some of the provisions of the Hague Regulations 

having to do with the actual conduct of hostilities and what is considered legitimate warfare. 

On November 26, 1968, the General Assembly of the United Nations adopted the "Convention 

on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against Humanity,"1 artiole I 

whereof provides that no statutory limitation shall apply to war crimes as defined in the Charter of the 

Military Tribunal, Nuremberg, of August 8, 1945, and crimes against humanity as defined therein, as 

also inhuman acts resulting from the policy of apartheid and the crime of genocide as defined in the 

1948 Convention on the Prevention and Punishment of the Crime of Genocide. 
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After lesson are to understand 

 to rights & duties of neutrals the understand the concept of Neutrality. 

Neutrality 

Definition.- The term 'neutrality' is derived from the Latin word neuter. Lawrence defines 

neutrality as the condition of those States which in time of war take no part in the contest, but continue 

pacific intercourse with the belligerents.1 Neutrality is a status connected with war (state of war) and 

describes the position of states which do not participate in a war; such states are neutrals.2 Neutrality is 

in a sense the continuation of a previously existing state. By going to war belligerents alter their relation 

with each other ; but the powers who choose to be neutral make no change, in their relations with either 
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of the belligerents and continue to be friends common to both parties. Neutrality is a condition which 

exists only when there is a war. 

Oppenheim defines neutrality as the attitude, of impartiality adopted by third States towards 

belligerents and recognised by belligerents, such attitude creating rights and duties between the 

impartial states and the belligerents.1 

The term 'neutrality', therefore, implies the legal position of a State which remains aloof from a 

war between two or more belligerents and keeps an attitude of impartiality. The attitude of impartiality 

does not connote passive impartiality or inactivity but affords rights to a neutral State to protect its 

frontiers or defend itself-when its rights are being violated. Neutrality also does not involve breaking off 

relations with either belligerent. It on the other hand, gives to a neutral State certain rights towards the 

belligerents, and also obliges it to observe certain duties prescribed by customary law or by 

international convention. 

Bynkershoek, therefore, calls those States as neutrals who take part with neither of the 

belligerent powers, and who are not bound to either by any alliance. If they are so bound, they are no 

longer neutrals but allies. 

Kinds of Neutrality 

There are different kinds of neutrality recognised by International Law. Neutrality may be perfect 

or, imperfect. Every sovereign State has a right to observe perfect neutrality with respect to the wars in 

which other States may be engaged. Perfect neutrality is also termed absolute or neutral neutrality. 

Imperfect neutrality is noticeable where a State, although neutral is obliged to give, directly or indirectly, 

some assistance to one of the belligerents in consequence of a treaty entered into before the war. It is 

also termed as qualified neutrality. Then we have perpetual or permanent neutrality, the example of 

which is Switzerland. A State may be neutralized either voluntarily or by force of circumstances. 

Switzerland's neutralism is one of choice, but that of Laos was one imposed by powers outside the 

country as a result of the Geneva agreements. Other divisions of neutrality are general and partial 

neutrality, voluntary and conventional neutrality, armed neutrality (in a state of permanent mobilisation) 

and benevolent neutrality implying that the State although professing to be neutral has indirectly a 

partial attitude. 

Article 2 of the Hague Convention of 1907 provides that the existence of a state of war ought to 

be notified to neutrals without delay and shall not take effect in regard to them until after the receipt of a 

notification. 

The mere violation of neutrality by a belligerent does not terminate neutrality but is an action in 

violation of International Law. Neutrality ends with the conclusion of the war or by the outbreak of war 

between the belligerent and the neutral State. 

Neutrality and Neutralization.- This topic has been dealt with earlier and may be referred to 

there.2  
Neutrality and Neutralism.- The term 'neutrality' connotes the elements of abstention from the 

acts of war and freedom to abstain or not to abstain at pleasure. In neutralisation there is an obligation 

not to fight except in the strictest self-defence. A neutralised state is under a duty to abide by the 

celebrated rules of neutrality. The term 'neutralism', however, denotes a policy of not entering into 

alliance with other nations or taking sides ideologically. It represents a policy, or the advocacy of a 
 

1
 L. Oppenheim : International Law, Vol. 2, 7

th
 Ed. (Edited by H. Lauterpacht). 
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 Supra, p. 96, Chap. VII. 
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policy, of remaining neutral, especially in international power conflicts. According to Starke, a 

neutralism is a newly coined word denoting the policy of a State not to involve itself in any conflicts or 

defensive alliances. He further observes that there can be some fine shades of distinction between 

neutralism and another expression 'non-alignment’. It may, however, be stated that non-alignment is 

not a policy which seeks to isolate itself from world problems-it is non-alignment with one group of 

nations or another. 

Evolution of Traditional Neutrality.- The term neutrality in modern conception was unknown in 

the early stages of the development of International Law. In those days wars were regarded as just and 

unjust. In 1648 Grotius in his De Jure Belli ac Pacis termed neutrality to mean only 'not full 

participation', in wars. This was based on the Grotian theory of a just war. He observed that it was the 

duty of those who stood apart from war, i.e., neutrals, to do nothing to strengthen, those who were 

prosecuting an unjust cause, or which might impede the movements of him who was carrying on a just 

war. But if the cause was a doubtful one they must manifest an impartial attitude towards both sides, in 

permitting them to pass through the country, in supplying their troops with provisions, and in not 

relieving the besieged. 

In the seventeenth and eighteenth centuries neutrality was supposed to permit a neutral to give 

direct and even important aid to one of the belligerents without being accused of unneutral action. 

Vattel however wrote in 1758 that neutral nations, during a war, were those who took no one's 

part, remaining friends common to both parties, and not favouring the armies of them to the prejudice of 

the other. 

The Italian jurist Galiani drew a distinction between the law of neutrality and a moral or legal 

evaluation of the war, pointing out that no duty could possibly derive from the latter that could impel a 

nation to enter war. 

The idea of neutrality gained momentum with the development of trade and the improved 

means of communications, and it became necessary to prevent war for smooth operation of neutral 

trade and commerce. 

During the American War of Independence Russia proclaimed the First Armed Neutrality Act in 

1780 and declared that neutral vessels should be allowed to navigate from port to port of belligerents 

and along their coasts, that enemy goods on neutral vessels, excepting contraband, should not be 

seized by belligerents and that a port should only be considered blockaded if the blockading belligerent 

had stationed vessels there that created an obvious danger for neutral vessels entering the port. 

At the outbreak of war between England and France in 1793, the United States adopted a 

standard of conduct identical with the true notion of neutrality. The First Neutrality Act was passed by 

the Congress in June 1794. The policy of the United States in 1793 constituted an epoch in the 

development of the usages of neutrality and gave effect to obligations then considered incumbent upon 

neutrals. 

During the French Revolution and the Napoleonic Wars. Russia joined Great Britain in 1793 in 

order to interdict all neutral navigation into ports of France justifying their attitude on the ground that 

France had endangered the security of all other nations. The French Government retorted by ordering 

the French fleet to capture all neutral ships carrying provisions to enemy ports, or carrying enemy 

goods. 

Russia proclaimed a Second Armed Neutrality Act in 1800 during the reign of Emperor Paul, as 

Great Britain refused to concede immunity from visit and search to neutral merchantmen under convoy. 

The Second Armed Neutrality Act provided that the belligerents were not allowed to exercise their right 
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Self Assessment Questions by filling in the blanks: 

1. Neutrality is derived from the Latin word ------ --. 

 
 

 
2. Neutrality exists only during ---------- --. 

of visit and search of neutral merchantmen under convoy if a declaration to the effect that the vessel did 

not contain contraband was made by the commander of the man-of-war under whose convoy the 

neutral vessels were sailing. 

We thus find that neutrality developed in the nineteenth century along its classic conception of 

strict impartiality mainly on account of the attitude of the United States as a neutral power in the 

Napoleonic wars and by her Proclamation of Neutrality in 1793, on account of the permanent 

neutralisation of Switzerland in 1815, of Belgium in 1839 and of Luxembourg in 1867 obligating them to 

a neutral attitude in any war in return of a guarantee of their inviolability and on account of the 

Declaration of Paris, 1856. 

 
The Second Hague Conference, 1907 

The Second Hague Peace Conference of 1907 contained two Conventions on neutrality. 

Convention V conferred rights and duties on neutral powers and persons in war on land while 

Convention XIII dealt with the rights and duties of neutral States in naval war. 

Article 1 of Convention V provided that the territory of neutral powers is inviolable. 

Article 14 provided that a neutral power might authorise the passage through its territory of the 

sick and wounded belonging to the belligerent armies, but prevented the transportation of military 

personnel and materials of war. 

Article 16 defined a neutral as the national of a State not taking part in the war, and deprived 

him of his neutrality if he committed acts against a belligerent, or acted in his favour, particularly if he 

took service in the armed forces of one or the other of the parties at war. 

Article 1 of Convention XIII laid down that belligerents were bound to respect the sovereign 

rights of neutral powers and to abstain, in neutral territory or neutral waters, from any act which would, 

if knowingly permitted by any power, constitute a violation of neutrality. Article 2 stated that any act of 

hostility, including capture and the exercise of the right of search, committed by belligerent warships in 

the territorial waters of neutral power, constituted a violation of neutrality and was strictly forbidden. 

Article 3 provided that when a ship bad been captured in the territorial waters of a neutral power, the 

neutral power must employ if the prize was still within its jurisdiction, the means at its disposal to 

release the prize with its officers and crew, and to intern the prize crew. Under Art. 7 a neutral power 

was not bound to prevent the export or transit, for the use of either belligerent, of arms, ammunition, or, 

in general, of anything which could be of use to an army or fleet. Under Art. 8 a neutral nation must use 

the means at its disposal to prevent the fitting and arming of any vessel within its jurisdiction which it 

had reason to believe might be used in hostile operations against a friendly power. Under Art. 12 in the 

absence of special provisions to the contrary in local law, belligerent warships were not permitted to 
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remain in the ports, roadsteads, or territorial waters of a neutral power for more than 24 hours, except 

in certain cases mentioned in the Convention. A belligerent warship was not to leave a neutral part or 

roadstead until 24 hours after the departure of a merchant ship flying the flag of its adversary. 

Belligerent warships could carry out in neutral ports only such repairs as were absolutely necessary to 

make them seaworthy. The neutral power was to decide what repairs were necessary (Art.17). Under 

Art. 21 a prize could be brought into a neutral port only for reasons of unseaworthiness, stress of 

weather, or want of fuel or provisions and must leave as soon as the circumstances which justified its 

entry were at an end. The Convention applied only between the contracting parties, and only if all the 

belligerents were parties to the Convention. 

Convention XIII was, however, only directed to the relations between neutral powers and 

belligerent powers, and was only intended to apply to questions arising between neutral powers and 

belligerent powers as such. Its provisions were not intended to deal with any question between 

belligerents and did not affect the rule relating to capture in territorial waters of a neutral State as 

between two belligerent powers where the neutral State did not intervene. It was observed by Sir 

Samuel Evans in The Bangor1 that "no proposition in international law is clearer, or more surely 

established, than that a capture within the territorial waters of a neutral is, as between enemy 

belligerents, for all purposes rightful ; and that It is only by the neutral State concerned that the legal 

validity of the capture can be questioned. It can only be declared void as to the neutral State, and not 

as to the enemy." [See The Anney2 ; The LilIa3 ; The Sir William Peel4: The Adela5]. The proposition is 

neatly stated in The Sir William Peel6 as follows: "Neither an enemy, nor a neutral acting the part of an 

enemy, can demand the restitution of captured property on the sole ground of capture in neutral 

waters." 

The London Declaration 

Another attempt to codify the law of neutrality was made at the London Naval Conference of 

1908-09. The Declaration of London was however, not ratified. It embodied the tests of legal blockade 

as laid down in the Declaration of Paris of 1856 and provided the rules for enforcement of such 

blockade with regard to, the rights of neutrals. Contraband of war was divided into absolute contraband 

and conditional contraband. Article 48 provided that a neutral, vessel which had been captured might 

not be destroyed but be taken into such port as was proper for the determination there of all questions 

concerning the validity of the capture. The prize, could be destroyed if compliance with the above provi- 

sion endangered the safety of the captor or the success of his operations. But before the vessel was 

sunk, all persons on board must be placed in safety, and such or the ship's papers as were of 

importance to the determination of the validity of the capture must be taken on board the ship. If the 

capture of a neutral vessel was subsequently found to be invalid, the captor was required to pay 

compensation to the interested parties, even though the act of destruction was held to be justifiable. 

Under Art. 56 the transfer by the belligerents of any of their vessels to a neutral flag was void if 

the transfer had been made during a voyage or in a blockaded port, if a right to repurchase or recover 
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2
 (1818) 3 Wheat, 435; 

3
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4
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5
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the vessel was reserved to the vendor or if the requirements of the municipal law governing the right to 

fly the flag under which the vessel was sailing had not been fulfilled. 

Article 57 of the Declaration stated that the neutral or enemy character of a vessel was 

determined by the flag which it was entitled to fly, while the status of goods found on board an enemy 

vessel was determined by the neutral or enemy character of its owner. 

Neutrality during the 19th century is marked by the influence resulting from the attitude of the 

United States towards neutrality as indicated above, the permanent neutralisation of Switzerland and 

Belgium who exhibited an exemplary attitude of impartiality towards the belligerents and the Declaration 

of Paris (1856) emphasizing that free ships made free goods and that neutral goods on enemy ships 

must not be appropriated. 

First World War. - During the First World War although the United States had declared that she 

was on terms of friendship and amity with the contending powers) it was found impossible to maintain 

the freedom of the seas and protect neutral commerce by the destructive weapons of the war; 

especially submarines and the extended rights of the belligerents with regard to blockades and capture 

of contraband. It is true that at the outbreak of the first world war, the United States issued a neutrality 

proclamation, but since the seaborne trade of America found itself hampered by the submarine warfare 

and extensive blockade, President Wilson came to the conclusion that this was a war against all 

nations and that the German submarine warfare against commerce was a war against mankind. The 

traditional neutrality yielded place to a policy of taking sides for vindicating the principles of peace and 

justice in the life of the world as against selfish and autocratic powers. It was considered by the 

belligerents that a neutral shirks his share of burden of humanity” with regard to the maintenance of 

international collective peace and security. With the declaration by Germany that all vessels 

irrespective of nationality met within the prescribed zone would be sunk by her, America declared war 

on the 6th of April, 1916. 

The law of neutrality broke down in the First World War under the stress of engulfing all the 

States as parties thereto. It could not protect the neutrals. Neutrality, in the words of President Wilson, 

"was no more possible in fact and no more desirable in law." 

Neutrality under the League of Nations 

The Covenant of the League of Nations envisaged two kinds of war, viz., first, wars which were 

not in disregard of the obligations of the Covenant, i.e., they were resorted to after the measures for 

pacific settlement of disputes had been undertaken; and, secondly, wars in disregard of the obligations 

of the Covenant. The Covenant did not impose any obligation on the other members of the League in 

the first case and left them free to maintain their neutrality in the traditional sense of the term. 

The Covenant greatly affected the law of neutrality in the second case where war was resorted 

to without exhausting the pacific means of settling disputes. Article 16 provided : “Should any member 

of the League resort to war in disregard of its covenants under Articles 12, 13 or 15, it shall ipso facto 

be deemed to have committed an act of war against all other members of the League which hereby 

undertake immediately to subject it to the severance of all trade or financial relations, the prohibition of 

all intercourse between their nationals and the nationals of the covenant breaking State, and the 

prevention of all financial, commercial or personal intercourse between the nationals of the covenant- 

breaking State and the nationals of any other State, whether a member of the League or not." The 

members were further required to contribute severally to the armed forces to be used to protect the 

covenants of the League according to the recommendation of the Council. The members were then 

required to mutually support one another in resisting any special measures aimed at one of their 
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number by the covenant-breaking State and to afford passage through their territory to the forces of any 

of the members of the League which were cooperating to protect the covenants of the League. The 

inclusion of such measures in the Covenant clearly amounted to an abandonment of the attitude of 

absolute impartiality" and violation of neutrality. The observations of Fenwick and Kelsen are pertinent 

in this connection. The former observes that the Covenant put an end in principle to the traditional law 

of neutrality, while the latter says that the enforcement of economic sanctions was inconsistent with the 

obligations of a neutral State Oppenheim says that the correct view was probably that while in some 

cases, namely, where resort to war was not contrary to the Covenant, the latter had not altered the law 

of neutrality; It had, without abolishing it, vitally affected it in those cases in which members of the 

League were bound or authorised to apply sanctions under Art. 16 of the Covenant. 

Neutrality and the Kellogg-Briand Pact.- Under the Pact of Paris or the Kellogg-Briand Pact 

of 1928, which was a multilateral treaty, the signatory nations, almost all in the world, condemned war 

as an instrument of settling international disputes and undertook to settle such disputes by peaceful 

methods. The pact did not provide for measures of enforcement of this obligation. The question arose 

whether on the violation of the provisions of the pact by a signatory the other nations were bound to 

declare war against him. As a multilateral treaty it could be inferred that each contracting party was 

bound to fulfil its obligation under the treaty and thus to resort to reprisals in case of violation of the 

treaty by a signatory State. Such measures when taken were bound to come in conflict with the 

traditional attitude of impartiality. This meant that it became impossible to be neutral in a war. Shotwell 

is of the view that together with the Covenant of the League the Kellogg-Briand Pact had ruled out 

neutrality. In the words of Quincy Wright, the Kellogg Pact made neutrality illegal and ended the duties 

of a neutral. Kelsen noting the effect of the pact on neutrality observes : “Thus the obligation of a 

neutral State, that is a State not involved in the war between, other States, to adopt an attitude of strict 

impartiality toward the belligerents is not valid in the relationship among the parties to the pact in case 

of war waged as an instrument of national policy.” 

The rise of Hitler in Germany receded the chances of peace, with the result that nations began 

to prepare for war. In that atmosphere Switzerland repudiated in her obligations under the Covenant of 

the League of Nations and Belgium and Holland reiterated their attitude of neutrality. In May 1937 the 

United States passed a Neutrality Act, which, besides other stipulations, vested in the President the 

authority to forbid the export of any goods to the belligerents except on a cash-carry basis. This was in 

consonance with the isolationist policy of America. 

The International Law Association of the United States adopted in 1938 a resolution which 

provided that, although through general non observance, Art. 16 of the League of Nations appeared to 

have become inoperative, nevertheless the rights and duties of neutrals should be examined in the light 

of renunciation of war contained in the Pact of paris, and the neutral duty still existed as between non- 

members of the League and as between members and non-members. 

The Harvard Research in international Law proposed in 1939 a new concept of neutrality by 

stating that a neutral State, for the purpose of better safeguarding its rights and interests as a neutral or 

of better fulfilling its duties as a neutral, may during the course of a war, adopt new measures or alter 

the measures which it has previously adopted. 

Article 9 of the Harvard Draft laid down that a neutral shall use the means at its disposal to 

prevent the erection or operation of any radio station within its jurisdiction by a belligerent and the 

transmission from its Jurisdiction of military information destined for a belligerent by radio, or 

mechanical means of communications. Article 10 laid down that a neutral State should use the means 
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at its disposal to prevent within its jurisdiction aerial observation of movement; operations and advance 

of the belligerent made for the purpose of serving a belligerent. Article 27 provided that a neutral State 

might exclude belligerent submarine vessels from its territory or admit such vessels on the condition 

that they conformed to such regulations as might be prescribed. Neutral trade was to be free and 

protected by a system of certificates. Quotas could be established limiting the imports of goods by a 

neutral whose continuous voyage to a belligerent territory was alleged by a beIligerent. 

Spanish Civil War.- In Spanish Civil War (1936-1939) Germany and Italy although maintaining 

neutrality supported General Franco's action openly and supplied him with war material. France and 

Russia behind the smoke screen of non-intervention also supplied increasing quantities of war material 

to the Republicans. 

Declaration of Panama. - A conference was held at Panama from September 23 to October 3, 

1939, in which twenty-one American Republics, including the United States, adopted a General 

Declaration of Neutrality which recognised the need of maintaining a common and solidary attitude, 

envisaged in the Buenos Aires Treaty of 1936 and the Declaration of Lima of 1938, in the presence of a 

possible threat to the security of the American continent as a result of a European conflict. The 

Declaration stated that it was desirable to set forth the standards of conduct which the American 

Republics proposed to observe in order to maintain their status as neutral States and fulfil their neutral 

duties, as well as require the recognition of the rights inherent in such status. The standards set forth in 

the Declaration, observes Fenwick, followed in general the established rules of neutrality but definite 

provisions were made with respect to transfer of flag and status of armed merchant vesseIs. The 

Declaration provided for consultation among themselves in certain matters and for the establishment of 

an Inter-American Neutrality Committee composed of experts in International Law. 

The Declaration stated a new rule of neutral security, viz., the claim of the American Republics 

to the security zone as an inherent right as a measure of self-defence and declared that the interests of 

belligerents shall not be permitted to prevail over the rights of neutrals remote from the zone of combat. 

It reflected a new spirit of collaboration among neutral States in time of war by providing that the 

signatory powers should consult in an emergency concerning the measures which they might 

individually or collectively undertake in order to secure the observance of the provisions of the 

Declaration. 

The Declaration further provided that "if in bringing collective weight to secure the peace and 

safety of their continental waters far remote from the immediate threat of hostilities, the American 

Republics find it necessary to close their ports to belligerents which are unwilling to respect their claim, 

or even to discriminate against one that refuses in favour of one that agrees to respect it, no legal 

ground of complaint can arise; for the privilege of admission to neutral ports is not one that belligerents 

can claim as of absolute right, rather it is a concession which the neutrals may grant or withhold, 

subject only to the condition that whatever discrimination against one or the other of the belligerents it 

may be led to resort to shall not be based upon an arbitrary partiality, but upon the protection of its 

national interests." 

The Declaration provided for joint representation to belligerents engaged in hostilities, without 

prejudice to the exercise of the individual rights of each State inherent in their sovereignty. 

Second World War 

The unneutral conduct was also witnessed on the part of various States when Russia invaded 

Finland during 1939-40 inasmuch as they openly lent assistance to Finland. During the Second World 

War while maintaining neutrality-although far removed from the classic conception of absolute neutrality 
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which demands impartiality towards belligerents America adopted measures to freeze the assets of the 

neutral countries invaded for Germany. She actively assisted Great Britain with money and war 

materials. By the 'Cash and Carry' plan under the American Neutrality Act of 1939 and the passing of 

the Lend Lease Act of March 11, 1941, she freely supplied' bombers and destroyers on a huge scale to 

Great Britain. The United States of America justified this departure from the traditional policy of 

neutrality on the ground of self-preservation. But her conduct on the whole, exemplified an attitude of 

non-belligerency or qualified neutrality discriminating against a belligerent who had violated 

International Law by resorting to war. 

Fenwick is of the view that the act of the United States in transferring 50 out of date destroyers 

to Great Britain in exchange for the right to lease naval and air bases in Newfoundland and in the 

British island in the Caribbean though justified by her on the ground of self-defence or preparation for 

continental defence in face of great danger could not hide the fact that the transaction was contrary to 

the traditional law of neutrality. International Law of the time knew of no half-way status. Acts contrary 

to strict neutrality which in neutral State might do in self-defence were done at the risk of retaliation by 

the injured belligerent. In this case Germany preferred to overlook the matter rather than bring the 

United States into the war." 

According to Lauterpacht, "neither the transfer of' destroyers nor the Lend Lease Act were 

consistent with the relevant specific rules of neutrality as they crystallized in the 19th century and the 

Hague Conventions. But it is probable these acts were in accordance with the law of neutrality viewed 

in its entirety and in its true historic perspective. They were adopted as measures of discrimination 

against a belligerent which had resorted to war in violation of International Law. They were dictated by 

an attitude of qualified neutrality as defined by Grotius and his contemporaries and which while dormant 

in the 19th century never ceased entirely to form part of the law of nations and was fully resuscitated in 

the Covenant of the League of Nations. The historic foundation which underlay the modern formulation 

of the doctrine of absolute neutrality was the absolute right of the State to resort to war. The United 

States in enunciating its attitude towards neutrality relied upon the principle of mutuality of international 

obligations and rejected "a one way International Law which lacked mutuality in its observance and 

therefore became an instrument of oppression. Commenting upon this Lauterpacht observes : "To that 

extent the action of the United States assumed the character of reprisals against Germany for the 

violation of rules of International Law, especially those enshrined in the General Treaty for the 

Renunciation of War in the observance of which the United States had a vital concern transcending in 

its nature the selfish aspiration of any single State." This altered policy of the United States was, 

therefore, founded on the concept of qualified neutrality which chiefly discriminates against the 

aggressor and vindicates the cause of the aggrieved. 

On May 27, 1941, the President of the United States announced that their patrols were helping 

to ensure the delivery, of needed supplies to Great Britain. Finally after the Greer, a destroyer of the 

United States Navy, had been attacked by a German submarine, the President announced in 

September of that year that henceforth German and Italian vessels entering the waters the protection of 

which was necessary for American defence would do so at their peril and that American naval forces, 

had orders to fire at sight upon German and Italian submarines and surface vessels in these waters. 

The United States also justified-this order on the ground of freedom of the open sea against piratical 

attacks. 

Neutrality under the Charter.- Article 2 (5) of the United Nations Charter imposes an obligation 

on all the members to give the U. N. every assistance in any action It takes in accordance with the 
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Charter and to refrain from giving assistance to any State against which the U. N. is taking preventive 

or enforcement action. Under Article 25 the members have agreed to accept and carry out the 

decisions of the Security Council. Articles 41, 42 and 43 by their various provisions set at naught the 

idea on neutrality as a legal system. Article 41 obliges the members, in case the Security Council so 

requires, to apply such measures as the complete or partial interruption of economic relations and of 

rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of 

diplomatic relations." The Security Council, should it consider that the above measures would be in- 

adequate, may take such action under Article 42 by air, sea or land forces as may be necessary to 

maintain or restore international peace and security including operations by air, sea or land forces of 

members of the United Nations. Finally Article 43 provides that "all members of the United Nations, in 

order to contribute to the maintenance of international peace and security, undertake to make available 

to the Security Council, on its call and in accordance with a special agreement or agreements, armed 

forces assistance and facilities, including rights of passage, necessary for the purpose of maintaining 

international peace and security.” 

Article 48 of the Charter further provides that "the action required to carry out the decision of the 

Security Council for the maintenance of international peace and security shall be taken by all the 

members of the United Nations or by some of them, as the Security Council may determine.” This 

provision has the effect of involving some members of the United Nations, in direct conflict with the 

aggressor and leaving others, whom, the Security Council does not call upon to render assistance to 

carry out its decisions, at peace with the belligerent or “at least in a state of non-belligerancy in relation 

to it.” 

Finally, Article 51 permitted even neutrals to take part in individual or collective self-defence if 

an armed attack occurs against a member of the United Nations. The participation is, however, directed 

to assist the victim of an armed attack. The Article reads : "Nothing in the present Charter shall impair 

the inherent right of individual or collective self-defence if an armed attack occurs against a member of 

the United Nations, until the Security Council has taken the measures necessary to maintain 

international peace and security,..." Hans Kelsen observes that "this provision may be interpreted to 

mean that the neutral members of the United Nations are authorised by the Charter to resort not only to 

war but also to enforcement actions not involving the use of armed force against the state guilty of an 

armed attack, but that they are not allowed to resort to enforcement actions, involving or not involving 

the use of armed force against the victim of an armed attack resorting to a counterwar. If this 

interpretation is accepted the rule of general international law imposing the obligation of impartiality 

upon neutral States is superseded by the Charter."1 

In short, it may be stated in the language of Oppenheim that "while the Charter has affected in a 

decisive way the right of the members of the United Nations to remain neutral, it has not substantially 

abolished their right to neutrality either in wars between members of the United Nations or in wars 

between non-members or between members and non-members. In principle no member of the United 

Nations is entitled, at its discretion to remain neutral in a war in which the Security Council has found a 

particular State guilty of a breach of the peace or of an act of aggression and in which it has called 

upon the member of the United Nations concerned either to declare war upon that State or to take 

military action indistinguishable from war."2 

 
 

1
 Hans Kelsen : Principles of International Law, p. 87. 

2
 Oppenheim : International Law, Vol. II, 7

th
 Ed., p. 647. 
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Neutrality and the Doctrine of Necessity.- The strict adherence to neutrality has clearly been 

eclipsed by a triumph of military necessity pervading throughout the first and second world wars. It was 

clearly held In the Zamora that, subject to certain limitations, a belligerent power has by International 

Law the right to requisition vessels or goods In the custody of its Prize Court pending a decision of the 

question whether they should be condemned or released. The same principle was affirmed in the case 

of the Canton. 

Military necessity has also been pleaded in sinking neutral vessels on the open sea. During the 

Franco-Prussian War of 1870 the Germans sank a number of English colliers in the river Seine, and 

Prince Bismark's views were upheld when he said that "the measure in question, however, exceptional 

in its nature, did not overstep the bounds of international warlike usage.” 

The experience of the two world wars, observes Oppenheim, has shown that substantial aspect 

of the traditional law of neutrality which centered around the neutral rights of commerce and intercourse 

generally has become obsolete to a large extent. In modern war, in which the military and economic 

aspects of the national effort are inextricably interwoven the concessions which the belligerent is in the 

position to make to neutral commerce are narrowly circumscribed. 

“The laws of neutrality," to quote the elegant language of Svarlien, "have suffered two massive 

blows in the present century, from which they may never recover. The first of these is occasioned by 

the ramified interests of independent nations and the coming of total war; while the second is caused by 

the substitution of collective security in international legal relations for the independent action of 

sovereign states. It may be concluded, therefore, that under such circumstances, nations must continue 

to lose their independence, and as a result neutrality can have no meaning either in fact or in law."1 

Rights and Duties of Neutrals 

Oppenheim mentions impartiaIity and acquiescence as summarising both the rights and duties 

of the neutral States in time of war, according as they are viewed from the point of view of neutrals or 

belligerents. The rights of neutrals correlate to the duties of belligerents in their dealings with the 

former. It is the light of neutral States to demand an attitude of impartiality from each belligerent. 

Similarly, neutrals also owe a duty to belligerents to remain impartial by preventing belligerents from 

making use of neutral territories and neutral resources for their military and naval purposes. In the 

same way it is the right of the neutral State to demand from belligerents the uninterrupted neutral inter- 

course, specially commerce with the enemy. On the other hand, neutral States are also bound to 

endure quietly a good many proceedings on the part of belligerents which could not take place in time 

of peace. Neutral vessels have to submit to the belligerent right of visit and search, though it may be 

troublesome and annoying to them. Each belligerent has also a right to punish subjects of neutrals for 

breach of blockade, carriage of contraband and unneutral service. 

Professor Lawrence gives an exhaustive enumeration of the rights and duties of neutrals, which 

may be considered. 

Rights of a Neutral State (or the Duties of a Belligerent towards a Neutral State).- They 

are, according to Lawrence five in number : 

1. To have its territory immune from hostile activities - Hostilities may be carried on in the 

territory of either belligerent, or in the high seas, and in the territory belonging to no one. Neutral land 

and neutral territorial waters are sacred. The Hague Conference of 1907 declared in its Convention with 

regard to neutrality in land warfare that "the territory of neutral powers is inviolable" (Art. 2) and in the 
 

1
 Svarlien : Introduction to the Law of Nations, p. 373. 
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corresponding Convention with regard, to maritime war it was declared that "any act of hostility, 

including therein capture and the exercise of the right of search committed by belIigerent warships in 

the territorial waters of a neutral power, constituted a violation of neutrality and is strictly forbidden". 

(Art. 2). Extreme necessity only justifies a temporary violation of this salutary principle, but such 

necessity must be very great bordering onself-preservation, and explanation, together with any 

reparation must be tendered immediately to the aggrieved neutral. 

2. To have its submarine cable unmolested as far as possible-Where the cable connects the 

territory of a belligerent with that of a neutral, it is not to be seized or destroyed by the belligerent unless 

it is found to be absolutely essential for the self-perservation of the belligerent or when the belligerent 

has a real apprehension that it might be used to his detriment. Article 45 of the Hague Code of Land 

Warfare as revised in 1907 provides that submarine cables connecting territory under belligerent 

occupation and neutral territory are not to be seized or destroyed except under stress of absolute 

necessity. If cut, they must be restored and compensation arranged, at the conclusion of peace. 

3. To have its territory immune front direct preparation for acts of hostility-The various articles of 

the Fifth and the Thirteenth Hague Conventions of 1907 provide that warlike expeditions may not be 

fitted out within "neutral borders, nor may neutral land or waters be made a base of operations against 

an enemy. The fighting forces of a belligerent may not be reinforced or recruited in neutral territory, and 

supplies of arms and warlike stores or other equipments of direct use for war may not be obtained 

therein by belligerent warships. A belligerent, therefore, owed a duty not to use neutral territory as a 

base of operations, or as a convenient place for the organization of warlike expeditions. 

4. To have the regulation's made for protection of neutrality obeyed by the belligerent-The 

Hague Convention: of 1907 on neutrality in land warfare provides that the land forces of the combatants 

are not allowed to cross a neutral frontier except when carrying the sick and wounded of the belligerent 

armies or when bodies of soldiers 'are' driven over by the enemy. Troops entering the neutral territory, 

save in those two cases, are, interned. In sea warfare unless, a neutral expressly forbids the entry of 

belligerent warships, they may freely enjoy the hospitality of its ports and waters. Belligerent 

commanders can demand enforceability of the rules framed by neutrals impartially on both sides. 

5. To get reparation from any belligerent State which may have violated its neutrality:- There are 

no fixed, principles for the evaluation of the reparation. At least the rules governing International Law 

are clear on this point that property illegally captured or ships or goods seized within neutral jurisdiction 

must be restored. But the rules do not go beyond so as to prescribe the scale on which indemnities 

should be calculated or the wording of apologies. Reparation should, however, be adequate and pro- 

portioned to the gravity of the offence. 

Duties of Neutral States Towards Belligerent States (or the Rights of Belligerents).- The 

duties of neutrals towards belligerents may be summed up as duties of abstention, duties of prevention; 

duties of acquiescence, duties of restoration and duties of reparation. Above all these duties, a neutral 

State is expected to the most impartial. Impartiality implies active measures on the part of a neutral 

from preventing belligerents from making use of neutral territories and neutral resources for their 

military and naval purposes. A neutral State must avoid any preference or discrimination, which is the 

chief element of neutrality. 

Duties of Abstention.- A neutral power must not grant armed, assistance to either side. It must 

refrain from giving or leading money or giving or selling instruments or munitions of war to either 
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belIigerent.1 Further, the neutral power must refrain from giving to one side in matters connected with 

hostilities privileges which it denies to others. Duty is, however, not cast on a neutral to prohibit private 

trade in these goods. And, as Lawrence points out, individuals may do what their governments may not 

do, in this respect as in many others. It is on this ground, that the Peking Government at the early 

stages of the Korean war, refused when the matter was raised in the U. N. to undertake any 

responsibility for the Red Chinese irregulars who had crossed the frontier to help the North Koreans. 

Article 6 of the Hague Convention V of 1907 also provides that the responsibility of a neutral power is 

not involved by the mere fact that persons cross the frontier separately to offer their services to one of 

the belligerents. 

A neutral State, however, is not expected to guarantee any loan on behalf of either belligerent. 

But there is no breach of duty on the part of a neutral if its subjects grant loans to either belligerent 

purely as a commercial transaction. 

Duties of Prevention – Shortly stated, "the duties of prevention consist of preventing within its 

jurisdiction by the neutral what the belligerent is bound to abstain from doing therein. Various articles of 

the Hague Convention of 1907 provide that corps of combatants must not be forced nor recruiting 

offices opened on the territory of a neutral power in the interests of the belligerent, and that neutral 

powers must take steps to prevent recruitment of men for the forces of either belligerent in their land 

territory. It is the duty of a neutral state to prevent the use of any part of its territory for the naval or 

military operations of the belligerents, or the fitting out therein or departure there from of warlike 

expeditions organized in the interests of a belligerent A neutral is bound to prevent the setting up 

in its territory of a belligerent Prize Court, and the passage of the land forces of a belligerent across any 

portion of its soil."2 

Stay and Repairs of Warships.- A neutral State must also prevent undue stay of belligerent 

warships and their prizes in its ports and waters. The Thirteenth Convention of the Second Hague 

Conference of 1907 laid down that the maximum number of warships belonging to a belligerent which 

may be in one of the ports or road-steads of a neutral simultaneously should be three. But it 

empowered the neutral State to make special provisions to the contrary. The Second Hague 

Conference of 1907 also laid down that a belligerent warship may, in default of special provisions to the 

contrary in the laws of a neutral power, remain in one of its ports for 24 hours only. The ship, however, 

could be permitted to stay longer on account of damage or stress of weather. In such event it must 

depart as soon as the cause of the delay is at an end or suffer internment in default. It was laid down in 

the case of the Trek that belligerent vessels were forbidden to stay longer than twenty-four hours 

except in cases of grave necessity or the stress of weather. They were also forbidden to take supply of 

provisions more than was necessary to carry them to the nearest port of their own country. In the case 

of the Mandjur also it was emphasized that a neutral territory was not to be made a refuge of the 

belligerent ships and that a belligerent vessel could not stay for more than 24 hours. It was further laid 

down as a dictum in the case of the Lena that only civil repairs of the ships could be done in a neutral 

territory and that if military repairs were done the vessel must be kept in a neutral port and her crew 

must be on parole and must not leave the territory of the State. In other words, the repairs which added 

to the fighting capacity or the efficiency of the ship were strictly disallowed. 

 
1
 The U.S.A. and the U.S.S.R. adopted the most unneutral attitude when the former supplied military materials to 

Israel and the latter similar materials to Arab States in the Middle East conflict, and such supplied continued for 
long time. 
2
 Lawrence : The Principles of International Law, 7

th
 Ed., p. 634. 
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Article 23 of the Hague Convention XIII of 1907 provides that a neutral State may allow prizes to 

be deposited in its ports pending the decision of a prize court, but neutral ports must not become places 

of asylum or permanent rendezvous for belligerent prizes. 

The draft Code of Air Warfare Rules of 1923 provides that a neutral Government must use the 

means at its disposal to prevent the entry within its jurisdiction of belligerent military aircraft, and to 

compel them to alight if they have entered such jurisdiction. A neutral Government is required to use 

the means at its disposal to intern any belligerent military aircraft which is within its jurisdiction after 

having alighted for any reason whatever, together with crew and the passengers, if any. 

A neutral State is under an obligation to prevent the use of any part of its territory as an 

information station by a belligerent. The Second Hague Conference forbade belligerents to erect on 

neutral territory a wireless telegraphy station or any apparatus intended to serve as a means of com- 

munication with the belligerent forces on land or sea. 

Duties of Acquiescence.- A neutral State must acquiesce in incidental damages sustained 

during legitimate warlike operations. It is bound to fulfil its duty of acquiescence in connection with 

belligerent rights of search and capture at sea, how irksome it may be to the neutral state. 

Duties of Restoration.- Lawrence points out that such duties “arise only when a belligerent 

breaks the law and flouts neutral sovereignty to the detriment of its foe. If for instance it captures a prize 

within neutral waters a double wrong is done. Both the power whose authority is set at naught and the 

power which loses its vessel suffer through its misdeed. The injured belligerent must apply for redress 

to the neutral within whose jurisdiction the unlawful act was committed, and the neutraI has a claim 

against the injuring belligerent for breaking the peace in contempt of its sovereign rights."1 Similarly the 

duty of restoration arises when a prize is brought into a neutral port in all irregular manner, otherwise 

than for unseaworthiness stress of weather, want of fuel or provisions, etc. It is the duty of the neutral 

power to exert itself for the release of the vessel with its officers and crew. The neutral owes a duty to 

restore the prize to the injured belligerent. 

Duties of Reparation.- When a belligerent suffers through the failure of a neutral from ill-will or 

remissness to fulfil the obligations laid on it by International Law, a valid claim for satisfaction and 

redress arises"2 in favour of the belligerent as against the neutral. But if proper precautions are taken 

and fail, no responsibility attaches to the neutral State. 

Case Law 

In order to have a clear conception of neutrality case law on the subject may also be noticed. 

In the Twee Gebroeders3 it was observed by Lord Stowell that "an act of hostility is not to take 

its commencement on neutral ground. It is not sufficient to say that it is not completed there-you are not 

to take any measure there that shall lead to immediate violence; you are not to avail yourself of a 

station, on neutral territory, making as it were a vantage ground of the neutral country, a country which 

is to carry itself with perfect equality between both belligerents giving neither the one nor the other any 

advantage. 

In the Alabama Claims4 during the American Civil War a number of vessels were built in English 

shipyards for the use of the Confederate Navy. Although these ships were unarmed when they left 
 
 

1
 Lawrence : The Principles of International Law, p. 652. 

2
 Ibid., p. 654. 

3
 (1800) 3 C. Rob. 162. 

4
 (1872) 1 Moore, International Arbitration, 653. 
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British ports, it was common knowledge that they had been commissioned by Confederate agents with 

the intention that they should prey upon American commerce. The American minister in London drew 

the attention of His Majesty's Government to the purpose for which the vessels were intended and 

despite protests the vessel were allowed to sail. The most notorious of these commerce raiders was the 

Alabama, which had been built at Liverpool. She captured seventy United States vessels. The United 

States Government claimed compensation for the depredation of the Confederate cruisers built in 

British ports, but the British Government denied their responsibility under International Law. By the 

Treaty of Washington, 1871, the matter was finally referred to an arbitral tribunal. The Tribunal found 

Great Britain liable, but disallowed the American claims for indirect damages. It was held by the 

Tribunal that a neutral Government is bound to use due diligence to prevent the fitting out, arming or 

equipping within its jurisdiction, of any vessel which it has reasonable ground to believe is intended to 

cruise, or to carry on war against a power with which it is at peace. 

The case of the General Armstrong1 lays down the principle that if a belligerent on being 

attacked elects to defend himself without seeking neutral protection, he frees the neutral State from any 

further responsibility. 

In the Ryeshitelni2 it was laid down, in the words of Pitt Cobbett, that where a neutral power has 

by its persistent infractions of neutrality shown itself unable or unwilling to discharge its neutral 

functions and where the injury threatened by some immediate breach is grave and not otherwise 

remediable, an act of self-redress on the part of the belligerent whose interests are impugned would be 

legally admissible as an alternative to war. 

In the case of the Appam, a German cruiser had captured the Appam, which was a British 

merchant vessel, 1600 miles from Emden and brought her on February 1, 1916, to the port of Norfolk 

(U. S. A.) although U. S. A. was neutral. Libel proceedings were started against the vessel on the 

ground that her presence in the port was in violation of the neutrality of the United States. The Supreme 

Court held that the effort to make of an American port a depository of captured vessels with a view to 

keeping them there indefinitely was a breach of neutrality within the traditional policy of the United 

States and the provisions of the Hague Convention concerning the rights and duties of neutral powers 

in naval war. (In the case of the Zamora,3 while discussing the right of the neutrals) 
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2. Write the key features of Hague Conference 1907. 

Answers to Self Assessment Questions 

1. Neuter 

2. War 
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BLOCKADE 

Lesson - 18 

 to comprehend features and various forms of Blockade. 

Definitions 

”Blockade is the blocking by men-of-war of the approach to the enemy coast, or a part of it, for 

the purpose of preventing ingress and egress of vessels or aircraft of all nations.”1 According to Hall, 

blockade, in times of war, consists in the interception by a belligerent of access to a territory or to a 

place which is in the possession of his enemy. It is an act of war carried out by the warships of a 

belligerent, the act being directed to prevent access to or departure from a defined port of the enemy’s 

coast. 

Characteristics of Blockade 

The above definitions bring out the following characteristics of blockade. In the first place, 

blockade must be by men-of-war though it may be reinforced by other means. In the second place, only 

enemy coast or part of it or enemy ports are to be the objects of a blockade. In the third place, blockade 

may prevent ingress or egress or both. In the fourth place, blockade to be admissible must be 

impartially applied to vessels or aircraft of all nations. And, lastly, blockade is a warlike operation. 

Blockade is not to be confused with siege, which aims at the capture of the besieged place; 

blockade intercepts all intercourse by sea. 

Declaration of Paris (1856).—The fourth article of the Declaration of Paris, 1856, laid down 

that blockades, in order to be binding, must be effective that is to say, maintained by a force sufficient 

really to prevent access to the coast of the enemy. This formula reduced into writing a principle of the 

law of nations, but left open the disputed question as to what was “sufficient force.” Lord Chief Justice 

Cockburn observed in the case of Geipal v. Smith2 that “in the eye of the law a blockade is effective if 

the enemy’s ships are in such numbers and positions as to render running the blockade a matter of 

danger, although some vessels may succeed in getting through.” The size of the blockading force and 

the distance at which it operates from the blockaded coast are not regarded material. The Declaration 

 

 
1
 Oppenheim : International Law, Vol. II, p. 768. 

2
 (1872) L.R. 7Q. B. at p. 410. 
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of Paris only emphasized that there must be real and pressing danger in any attempt to pass through 

before the blockade could be complete. 

In the Crimean War (1854) a single British cruiser was deemed to constitute a blockade of a 

Russian port of Riga by covering a distance of 120 miles. On the other hand, the blockade of Formosa, 

notified by France in 1884, was regarded as incomplete when Britain protested that the force at the 

disposal of the French admiral was insufficient. The blockade was in consequence abandoned till the 

arrival of the reinforcement. 

Wheaton observes that a blockade being thus an infringement of neutral rights, its operation is 

not to be extended further than the actual circumstances of the case. 

Declaration of London (1909).—The unratified Declaration of London confirmed the rule of the 

Declaration of Paris (1856) that a blockade to he binding must be effective. It further added that the 

blockade must be declared and notified. The declaration of blockade, according to the Declaration of 

London, must be made either by a belligerent government or by a commander of a naval force acting 

on behalf of his State specifying the date when the blockade begins, the geographical limits of the 

coastline under blockade and the period within which neutral vessels may come out. The rule was 

based in the interests of neutrals that they must know the exact extent of their liabilities. Article 11 of 

the Declaration of London provided that a notification of blockade must be made by the government of 

the State which establishes it to neutral powers, by means of a communication addressed to their 

governments. The Declaration of London further provided that a blockade must not extend beyond the 

ports and coasts belonging to or occupied by the enemy and that the blockading forces must not bar 

access to neutral ports or coasts. 

Actual knowledge of the blockade renders the vessel liable to capture and condemnation as a 

matter of course if the blockade is effective and a violation has taken place. According to Article 15 of 

the Declaration of London knowledge is presumed if the vessel left a neutral port after the notification of 

the blockade to the territorial power and the lapse of sufficient time for the local authorities to publish it. 

Article 17 provides that neutral vessels may not be captured for breach of blockade except within the 

zone of operations of the warships detailed to render the blockade effective. Article 19 lays down that 

whatever may be the ulterior destination of a vessel, or of her cargo, she may not be captured for 

breach of blockade, if at the moment she is on her way to a non-blokaded port. Article 21 provides the 

penalty for breach of blockade. It lays down that a vessel found guilty of breach of blockade is liable to 

condemnation. The cargo is also condemned unless it is proved that at the time of the shipment of the 

goods the shipper neither knew nor could have known of the intention to break the blockade. 

Forms of Blockade 

There are various forms of blockade. There is the effective blockade, which is maintained by a 

force sufficient to render hazardous the ingress to or egress from a port. When the blockade is 

maintained by effective force, there is blockade de facto. Blockade by notification takes place when the 

same has been declared and notified by diplomatic notice that certain ports or coastlines are under 

blockade. When blockade is simply notified but there is no force behind to maintain it, it is termed paper 

blockade which, as Lawrence points out, is no blockade but a lawless attempt to injure neutral trade 

without right. There is then strategic blockade If It forms part of other military operations directed 

against the blockaded port. A commercial blockade or pacific blockade is carried on with the object of 

diminishing the resources of the enemy, by cutting off his external commerce. It brings about temporary 

suspension of the commerce or an offending or recalcitrant State by the closing of access to its coasts 

or of some particular part of the coasts, but without recourse to other hostile measures. It represents an 
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effective method for the settlement of a dispute by coercive measures short of war, applied by a strong 

State against a weaker State. A pacific blockade, unlike a hostile blockade, does not create a formal 

state of war and is applied only to the ships of the blockaded State. A military blockade takes place as 

incident to some military operation proceeding on land. Lastly, there are simple and public blockades. 

In the case of the former, the captors are bound to prove the existence of a blockade at the time of the 

capture; while in the case of the latter the claimants are held liable to proof of discontinuance in order to 

protect themselves from the penalties of alleged violation. In the case of a public blockade, a ship 

hovering near a blockaded port cannot plead that she was going to the blockading squadron to ask for 

authority to continue her voyage. 

Essentials of a Real and Binding Blockade 

The essentials of a real and binding blockade are as under : 

1. Proper Establishment : In order that a blockade may be vaIid it must be established under the 

authority of a belligerent government, or a naval commander specially authorized to declare a particular 

blockade. 

2. Effectiveness: The blockade must be duly effective. It should not be a fictitious or paper 

blockade, but should be maintained by a force sufficient to prevent access to the coasts of the enemy. 

This aspect of blockade was emphasized both by the Declaration of Paris (1856) and the Declaration of 

London (1909). There must be a real and pressing danger to vessels in any attempt to pass through. 

There is no unanimity as to the essential requirements for an effective blockade. It was 

observed by the Lords of Appeal in The Nancy (I809) that "it was the duty of the blockaders to maintain 

such a force as would be of itself sufficient to enforce the blockade. This could only be affected by 

keeping a number of vessels on the different stations, so communicating with each other as to be able 

to intercept all vessels attempting to enter the ports of the blockaded island." 

Rt. Hon. Dr. Lushington observed in the Franciska [(1855) Spinks, 217] in the High Court of 

Admiralty that the blockaded place must be watched by a force sufficient to render egress or ingress 

dangerous; or, in other words, save under peculiar circumstances, as fogs, violent winds and some 

necessary absences, the force must be sufficient to render the capture of vessels attempting to go in or 

come out most probable. 

Lord Chief Justice Cockburn observed in Geipal v. Smith [(1872) L. R. 7 Q. B. 434] that "in the 

eye of the law a blockade is effective if the enemy's ships are in such numbers and positions as to 

render running the blockade a matter of danger, although some vessels may succeed in getting 

through." 

A somewhat stringent view was expressed by the First Armed Neutrality of 1780 by declaring 

that "a blockade is effective only when the approach to the coast is barred by a chain of men-of-war, 

anchored on the spot; and so near to one another that the line cannot be passed without obvious 

danger to the passing vessel." (Cf. Oppenheim's International Law, Vol. II, 7th ed., p. 779). Phillimore 

takes a similar view when he observes that "blockade de facto should be effected by stationing a 

number of ships and forming as it were an arch of circumvallation round the mouth of the prohibited 

port, where, if the arch fails in anyone part', the blockade itself fails altogether." (iii, S. 293). 

The question whether a blockade is effective or not, is a question of fact : See Art. 3, 

Declaration of London, 1909, and Oriental Navigation Company, (1929) 23 A. J. I. L. p. 435, at p. 442. 

3. Continuously Maintained: The blockade must be continuously maintained. When the 

blockading squardon is driven off by superior force of the enemy, it has been held that the blockade is 
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null and defective from the beginning: The blockade will, however, not be impaired if the blockading 

squadron is temporarily withdrawn due to bad weather. 

4. Notification: The Declaration of London laid down that in order to establish a blockade it is 

essential that it should be notified. The notification must be made either by a belligerent government or 

by a commander of a naval force acting on behalf of his State and must specify the date when the 

blockade begins the geographical limits of the coastline under blockade and the period within which 

neutral vessels may come out. The notice of blockade must correspond to actual facts, otherwise the 

blockade would become ineffective. 

5. Impartiality: The blockading force must enforce the blockade impartially against all vessels. 

Any relaxation of restriction in favour of a belligerent to the exclusion of neutrals renders the blockade 

inoperative. Blockade is admissible only when there is a universal blockade. In the case of The 

Franciska the British blockade of Riga during the Crimean War against Russia was declared by the 

Privy Council to be invalid because relations were granted to belligerent merchant ves sels to the 

exclusion of neutrals. 

6. The blockading force must not bar access to neutral ports or coasts. 

7. A blockade cannot extend beyond the area covered by the operation of the forces which 

maintain it. 

Breach of Blockade. "To constitute a violation of blockade", says Sir William Scott, three things 

must be proved: 1st. The existence of an actual blockade; 2ndly. The knowledge of the party supposed 

to have offended; and 3rdly. Some act of violation either by going in or coming out with a cargo laden 

after the commencement of blockade."1 Not only must an actual blockade exist, but a knowledge of it 

must be brought home to the party in order to show that it has been violated. 

The practice of States as to what constitutes a, breach of blockade has varied. England and 

America share the view that it is enough to establish presumptively that those in charge of the neutral 

vessel know that a blockade had been established. Great Britain has always held the view that 

notoriety of blockades was equivalent to conveying information of the existence of blockades. 

According to the French view the neutral vessel is not affected by presumptions, as to continuance or 

cesser of blockade and the commander of the neutral vessel on approaching the blockaded area is 

entitled to get a warning of the existence of the blockade by the blockading squadron. It is, however, 

settled that in case of blockade by notification, notice is presumed if the notification has been duly 

issued and sufficient time has elapsed since then to enable the neutral Governments to receive the 

same. 

Cessation of Blockade. - A blockade ceases to exist on the happening of either of the 

following contingencies : 

(1) on the termination of the war; 

(2) when the government which instituted the blockade withdraw it ; 

(3) when it ceases to be effective; 

(4) when the blockading squadron is defeated and driven off by a hostile force; 

(5) when it is withdrawn for a chase or an action; and 

(6) when the place or port under blockade is occupied by a victorious belligerent. 
 

 
1
 The Betsey, 1 C. Rob. 92. 
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Penalty for Breach of Blockade. - The mere intention to violate a blockade is not a sufficient 

ground for the condemnation. There must be the intention coupled with some act showing an attempt to 

enter the port. The general rule is that a ship is condemned for breach of blockade and along with it the 

cargo shares the same fate. The owners on the cargo are deemed to have known of the existence of 

the blockade when the shipment was made and they are regarded as privy to violating the blockade. 

Article 21 of the Declaration of London clarified the rule by stating that a vessel found guilty of 

breach of blockade is liable to condemnation. The cargo is also condemned, unless it is proved that at 

the time of the shipment of the goods the shipper neither knew nor could have known of the intention to 

break the blockade. 

After the capture the blockade-runner is sent to a port for determination by a prize court. It is not 

necessary to imprision the crew who, in any case, must be released after the prize court's decision. 

There is confiscation of both vessel and cargo if the owners of the vessel and cargo are the same. 

When they are different, cargo is confiscated only in case of contraband of war or if the owners knew of 

the blockade at the time of the shipment. 

Case Law. - A few leading cases on the subject may now be noticed. In the case of the 

Franciska, already referred to, the Franciska was a Danish vessel which was captured by a British 

cruiser when on her way to Riga, a port blockaded by Britain during the Crimean War against Russia. It 

was argued on behalf of the owners of the ship that there was no intention to break the blockade and. 

she was ordered to proceed to Riga only if there was no blockade. It was held that the blockaded place 

must be watched by a force sufficient to render egress or ingress dangerous and that the plea of 

ignorance of the existence of the blockade in the particular case was invalid because the captain of the 

ship was aware of the blockade when the ship sailed from the last port. Their lordships of the Privy 

Council, however, came to the conclusion that the blockade even though otherwise legal had been 

rendered invalid by certain relaxations granted to belligerent merchant vessels to the exclusion of 

neutrals. 

In the case of the Frederic Molke1 a Danish vessel was captured by a British vessel, while she 

was coming out of the port of Havre, a port blockaded by Britain during the war with France. The 

Danish ship was a neutral ship and its real destination was the port of Havre; though ostensibly she 

was booked for Copenhagen. Lord StowelI condemened the ship and the cargo, as the ship had been 

informed of the existence of the blockade. It was held that a vessel coming out of a blockaded port with 

a cargo was prima facie liable to seizure. 

Proof Required. - In the Betsey2, already referred to, Sir William Scott observed that on the 

question of blockade three things must be proved: first the existence of an actual blockade; secondly, 

the knowledge of the party; and, thirdly, some act of violation, either by going in, or by coming out with 

a cargo laden after the commencement of blockade. 

In the case of the Prize Cases in re Hiwatha3 it was observed by the United States Supreme 

Court that the vessel being in a blockaded port is presumed to have notice of the blockade as soon as it 

commences. This is settled rule in the law of nations. The cargo must share the fate of the vessel. 

 
 
 

 
1
 (1798) I C. Rob. 85. 

2
 (1793) C. Rob. Admiralty Reports, vol. 1, p. 93. 

3
 (1862) 2 Black, 665. 
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In the case of the Zamora1 Lord Parker observed that an Order declaring a blockade will prima 

facie justify the capture and condemnation of vessels attempting to enter the blockaded ports, but will 

not preclude evidence to show that the blockade is ineffective and therefore unlawful. 

In the case of the Leonora2 it was a Dutch vessel chartered by a Swedish company. She was 

captured by a British cruiser. It was held that the Order in Council which authorized the ship to be 

captured did not amount to the declaration of blockade to neutral ports and that it did not ban carriage 

of the goods completely by the neutrals, who could carry goods with impunity by calling at the 

appointed port or ports. 

 
Long Distance Blockade 

First World War.- During the First World War (1914-18) the British Navy confronted by mines 

and submarines enforced a long distance blockade of Germany through ships covering a distance of 

more than one thousand miles from German ports. The civilian population suffered severely and 

Germany denounced the blockade as unlawful. The long distance blockade enforced by England was 

in the nature of a reprisal for the German decision to attack British and Allied merchantmen in the 

waters surrounding the British Isles without any regard for the protection of the passengers or crew. In 

the case of the Sligstad3 it was held by Lord Sumner that a belligerent has a right to resort to retaliatory 

measures against the breaches of International Law on the part of another belligerent and that an 

absolute right in neutral trade to proceed without interference or restriction did not exist in view of the 

application of the rules of contraband traffic, unneutral service and blockade. 

Second World War. - In the Second World War (1939-45) the long distance blockade was 

again resorted to by Britain and France on the plea of total economic warfare, but this was not very 

effective on account of open front on the east. Germany also commenced rninelaying and submarine 

warfare. Great Britain as a measure of reprisal issued on November 27, 1939, an Order in Council 

which authorised seizure of goods laden in German ports or of German origin or ownership. The order 

in Council of July 31, 1940 directed that goods might become liable to seizure in the absence of a 

navicert (certificate given by a diplomatic representative in a neutral country testifying that the cargo on 

board a neutral vessel was not liable to seizure) to cover them and provided that there was a 

presumption that unnavicerted goods had an enemy destination. The system of Navicerts, Mailcerts, 

etc. simplified the blockade and had the effect of virtually controlling neutral trade through certificates 

and passes issued by a diplomatic or consular representative in a neutral country. These measures 

could not strictly be brought within the requirements of the generally accepted rules of blockade, but 
 

1
 (1916) 2 A. C. 77. 

2
 (1919) A. C. 974. 

3
 (1919) A. C. 279. 
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1. Blockade is an act of war carried out by the ---------of a ------------- at the enemy’s 
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they were necessitated owing to the changed conditions of naval war. Lauterpacht is of the view that 

"these measures could not be squared with the technical requirement of the law of blockade as 

generally accepted. But it is equally clear that in so far as modern warfare has assumed a 

predominantly economic character, some of the rules of the accepted law of blockade have become 

inapplicable in the changed conditions of naval war and of communications, and that unless altered by 

agreement they are likely to be honoured more in the breach than in the observance." He regards these 

measures repeaed in successive wars in the form of reprisals and aiming at the economic isolation of 

the opposing belligerent as a development of the latent principle of the law of blockade, namely, that 

the belligerent who possesses the effective command of the sea is entitled to deprive his opponent of 

the use thereof for the purpose either of navigation by his own vessels or of conveying on neutral 

vessels such goods as are destined to or originate from him. 

It will appear from the above that the old system under which the blockading naval forces 

remained constantly close to or just outside a blockaded port proves no longer feasible in the modern 

conditions, especially due to the extended range of shore batteries and torpedo-boats and the action of 

submarines and mines, which necessitates the blockading forces to remain out of sight of the 

blockaded coasts. The blockading naval squadron is also exposed to serious attacks by enemy action 

from the air. In the circumstances, as observed by Higgins and Colombos, the institution of an actual 

blockade by a 'cordon' of stationary ships is impracticable. A blockade restricted to vessels sailing 

directly to enemy coasts and ports could now be effective only as against insular powers, such as Great 

Britain and Japan.1 

The establishment of 'close' blockades having become impossible, the legality of long range 

blockades cannot, therefore, be chaillenged if the right of a belligerent to cut off the sea-borne 

commerce of his enemy is recognised. 

It may, therefore, be admitted, to quote Higgins and Colombos again, that "bockades conducted 

in strict accordance with the old rules are of little strategic value and that in the circumstances of 

modern naval warfare, long range blockades are valid provided that they, effectively prevent the ingress 

to or egress of all vessels and goods from, the blockaded area by sea, and provided also that they are 

properly announced and maintained.”2 

In the Second World War economic measures of far-reaching consequences were adopted by 

Great Britain and U. S. A. with a view to crippling the enemy's financial and economic resources. And, 

as Starke observes, "under the new concept of economic warfare, economic pressure was not to be 

limited primarily to the traditional expedients of contraband interception and blockade, but was to be 

conducted by multifarious other methods and operations, in order effectively to 'weaken the enemy's 

economic and financial sinews, and therefore his ability to continue the struggle;..." 3 

Quarantine of Cuba.- In the crisis emanating from Cuban armament build-up in 1962, as a 

result of supplies of Soviet military equipment accompanied by a large number of technicians, the 

United States of America, after considering the situation, closed its ports to all ships carrying arms to 

Cuba and ships sailing between a Communist-bloc port and Cuba, and also prohibited all vessels 

registered in the United States from engaging in any manner in the Cuban trade. The United States 

aerial reconnaissance had also brought to light the installation of medium-range ballistic missiles and 

the construction of sites for intermediate range missiles in Cuba. This led the United States to institute a 
 

1
 Higgins and Colombos : The International Law of the Sea, 2nd Ed., p. 559. 

2
 Ibid., p. 560. 

3
 J. G. Starke : Introduction to International Law, Eighth Edn., p. 624. 
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quarantine of blockade of Cuba. The quarantine was a step midway between pacific blockade and 

hostile blockade, inasmuch as although a state of war did not exist in this case, it was applied against 

vessels of a third state. The basis of this step taken by the United States was the provision for regional 

collective action as envisaged in the Rio Treaty of 1947. The United States did not invoke the doctrine 

of self-defence within the meaning of Art. 51 of the Charter and based its action in conformity with 

regional defence arrangements under Art. 52 (1). This action was, however, in violation of Art. 53 (1) of 

the Charter which does not permit enforcement action under regional arrangements without the 

authorization of the Security Council. But from practical point of view there was no option with the 

United States Government, for resort to the method contemplated in the provisions of the Charter would 

have ment paralysation of any swift action, which was necessitated in the circumstances, of the case. 

Further, the aerial reconnaissance of Cuba prior to the discovery of missiles and sites there, repeated, 

on a much larger scale, the same activity which had led to the U-2 crisis of 1960 between the Soviet 

Union and the United States. The national airspace of an independent State was violated by American 

airmen who undertook both high level and low level flights accompanied by photography of Cuba's 

territory. The United States, however, justified the overflights of Cuba on the ground that the security of 

United States was at stake. 

In the light of the provisions of Art. 42 of the Charter, unilateral institution of the pacific blockade 

is not legal. It is legal only when It is adopted by the United Nations as a collective enforcement action. 

The provisions of Art. 2, paras. 3 and 4 as also the methods for pacific settlement of disputes listed in 

Art. 33 of the Charter do not contemplate the institution of a pacific blockade as a method of resolution 

of disputes. 
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1. warships, belligerent, coast 
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Objectives 

 to understand the underlying policy objective of contraband. 

 to distinguish to form blockade. 

Definition 

In modern International Law "contraband of war is the designation of such goods as are 

forbidden by either belligerent to be carried to the enemy on the ground that they enable him to carry on 

the war with greater vigour."1. According to Kelsen “contraband of war are goods the transport of which 

to the enemy is forbidden by either belligerent in conformity with general International Law."2. 

Contraband of, war denotes such articles as are considered objectionable to be carried by a neutral to 

a belligerent because they are calculated to be of direct service in carrying on war or otherwise assist 

one of the belligerents in the conduct of war. 

Jackson observes that contraband is property which has a hostile destination and is of a 

character capable of assisting the enemy in war. 

The object of contraband, like that of a blockade, is to cripple the enemy's commerce. But in 

contraband it is the cargo which is the main object of capture, while in blockade it is the ship. 

Its basis - The basis of the law of contraband, according to Pitt. Cobbett, is the right of a 

belligerent to condemn neutral property which is destined for the military use of his enemy. 

Division of Commodities – Grotius divided commodities into three classes : (1) things useful 

for war only, e. g., arms, projectiles, powder, etc., (2) things useless for warlike purposes, e.g., fashion 

and fancy goods, clocks and watches, soap. etc.; and (3) things useful in war and peace indifferently, 

i.e. money, provisions, ships, naval stores etc. According to him, the first was liable to capture while on 

their way to an enemy distination; the second was always immune from capture and the third depended 

upon circumstances in each case. 

Vattel makes somewhat of a similar distinction, but he includes timber and naval stores among 

those articles which are useful for the purposes of war and as such prohibits neutrals from carrying 

them to the enemy. 

There is a divergence of opinion as to what articles are to be termed as contraband. The British 

view favoured a long list of contraband, goods and divided articles into absolute contraband and 

conditional, occasional or relative contraband. Absolute contraband included articles such as arms, 

1.
 Oppenheim : International Law, Vol. II, p. 799. 
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 Hans Kelsen : Principles of International Law, P. 79. 
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machinery for manufacturing them, ammunitions, powder, clothing of a military character. etc. while 

conditional, occasional or relative contraband consisted of articles such as provisions, coal, gold, etc., 

which were contraband or not according to circumstances. The French view, which was followed by 

other continental powers, deemed comparatively few articles to be contraband and held that there 

could not be conditional contraband articles. The same thing was either contraband or not and could 

not be both, i.e., contraband in one set of circumstances and innocent in another. 

The unratified Declaratioa of London (1909) made an attempt to settle the long-drawn out 

controversy between the two conflicting views. It divided articles into three categories, viz., absolute 

contraband, conditional contraband and non-contraband. 

Absolute contraband.-Goods absolutely contraband are those articles which are particularly 

meant for being used for the purposes of war, e.g., arms of all kinds, machinery for manufacturing 

them, projectiles, powder, gun-mountings, cloth and equipment of a distinctively military character, 

harness and saddle of a distinctively military character, armour plates, war ships, etc. Such goods carry 

the guilt on their face. They are articles which are of such military advantage to the enemy as would 

warrant a belligerent to capture them. Grotius, therefore, rightly took the view that a neutral furnishing 

such absolute contraband articles to a belligerent became "of the party of the enemy." Such goods can 

be condemned and confiscated whether the carriage of the goods is direct or entails transshipment of 

subsequent transport by land. 

Conditional Contraband.-Goods conditionally contraband are those articles which may be 

used for purposes of war as well as of peace. They are articles such as foodstuffs, forage and grain, 

clothing, fabrics, gold and, silver in coin or bullion, vehicles, boats, railway material, fuel, harness and 

saddlery, etc. Such articles were liable to capture if destined for the armed forces of a belligerent or 

found on board a vessel bound for a territory belonging to or occupied by the enemy, and when they 

were not to be discharged in an intervening neutral port. 

Non-contraband.-Non-contraband or free articles included raw cotton, wool, silk, jute, oil 

seeds, rubber, raw hides, manures, Chinaware, clocks and watches, fashion and fancy goods, office 

furniture, etc. Such articles could not be declared contraband, in any circumstances. 

Doctrine of Infection.- The Declaration of London (1909) embodied the long established 

practice of assimilating innocent goods with contraband, if they belonged to the same owner and were 

found on the same neutral vessel. Both the innocent goods and the contraband were thus equally liable 

to seizure and condemnation. This principle is based on the theory known as the doctrine of infection. 

The Petrchoff Case.- The subject of contraband engaged the attention of the Supreme Court of 

America in the case of the Peterhoff1. where there was a shipment of contraband goods from England 

to Matamoras, a neutral port situated on the Mexican side of the Rio Grande, during the civil war. It was 

alleged that the ship intended to violate the blockade of the coasts of the Southern Confederacy, 

though apparently destined for a neutral port. 

The Court observed : 

"The classification of goods as contraband or not contraband has much perplexed text-writers 

and jurists. A strictly accurate and satisfactory classification is perhaps impracticable; but that 

which is best supported by American and English decisions may be said to divide all 

merchandise into three classes: (1) Articles manufactured and primarily or ordinarily used for 

military purposes in time of war; (2) Articles which may be and are used for purposes of war or 
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peace according to the circumstances; and (3) Articles exclusively used for peaceful purposes. 

Merchandise of the first class, destined to a belligerent country or places occupied by the army 

or navy of a belligerent, is always contraband; merchandise of the second class is contraband 

only when actually destined to the military or naval use of a belligerent; while merchandise of 

the third class is not contraband at all, though liable to seizure and condemnation for violation of 

blockade or siege." 

Article 30 of the unratified Declaration of London lays down that absolute contraband is liable to 

capture if destined to territory belonging to, or occupied by, the enemy, or the armed forces of the 

enemy. Any kind of enemy destination is all that is required for the capture of absolute contraband 

articles. There is a presumption of enemy destination when the ship's papers reveal that the goods are 

to be discharged in an enemy's port, or delivered to his armies or warships. 

Article 33 provides that conditional contraband is only liable to capture if destined either for the 

armed forces or a government department of the enemy State. It is essential for capture in case of 

conditional contraband that the articles must be destined for the armed forces of the enemy State, or 

one of its government departments. There is a presumption of enemy destination if the conditional 

contraband is consigned to a fortified place held by the enemy, to one of his bases of operations, to 

enemy authorities, or to a contractor in the enemy country who supplies the enemy Government with 

articles of the kind in question. Lawrence aptly points out that "the use to which the goods are to be put 

fixes their guilt or innocence; the destination is proof of the use, and the papers are proof of the 

destination." 

 

 
Essentials of Guilt.- Lawrence sums up the essentials of guilt in the matter of   contraband in 

the following words : 

In the first place it is transport and not bargain and sale which the law of contraband aims at. 

Neutral traders are free to sell arms and other contraband goods within the neutral territory to agents of 

the warring powers. It is only when they export such articles to one belligerent that the right of capture 

is acquired by his enemy. 

Secondly, a belligerent destination is essential. 

And, thirdly, the offence is complete the moment a neutral vessel laden with contraband leaves 

neutral waters for a belligerent destination. As Lord Stowell said in the case of the Imina,1. "the articles 

must be taken in delicto, in the actual prosecution of the voyage to an enemy's port." 
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1. divided commodities into three classes. 

 
 

 
2. Absolute contraband is applicable to goods meant to be used far------------- 
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According to the Declaration of London, 1909, articles intended exclusively for the use of the 

sick and the wounded or for the use of the carrying vessel, her crew and passengers during the voyage 

are immune from capture even though their destination is hostile, inasmuch as such articles are not 

treated as contraband. 

Penalty for carrying contraband.- Articles 39 and 40 of the Declaration of London provide that 

not only contraband goods but also the vessel which carries them may be confiscated if the contraband 

reckoned by value, weight, volume or freight forms more than half the cargo. In case the goods are 

condemned and the vessel released she may be made liable to pay the costs and expenses incurred 

by the captor in respect of the proceedings in the national Prize Court and the custody of the ship and 

cargo during the proceedings. It also renders the owner of contraband goods liable to the loss of his 

innocent goods found on board the same vessel, but releases innocent cargo which is the property of 

other owners. If less than half of a vessel's cargo is contraband, she is not liable to condemnation and 

her master may hand over the contraband to the belligerent warship. 

In practice the British and Continental countries send the captured contraband cargoes or the 

vessel carrying them for adjudication to Prize Court, established by the belligerent State. If the Prize 

Court confirms the seizure, the cargo or the vessel is deemed to be a good prize and is confiscated to 

the captor's State. 

It was observed by Sir William Scott in The Neutralistet2. that the modern rule of the law of 

nations is, certainly, that the ship shall not be subject to condemnation for carrying contraband articles. 

But this rule is liable to certain exceptions : Where a ship belongs to the owner of the cargo or where 

the ship is going on such service, under the false destination or false papers; these circumstances of 

aggravation have been held to constitute excepted cases out of the modern rule. 

Compensation for Law for Seizure. - In three cases compensation is to be given when goods 

are lawfully seized. They are : 

1. When a vessel is encountered at sea, her master being unaware of the outbreak of war 

or of the articles declared contraband; 

2. When the master having become aware of the outbreak of war has bad no opportunity of 

discharging the contraband; and 

3. When medical stores are seized under stress of urgent necessity. 

The Declaration of London, 1909, did not come into force for want of ratification. During the First 

World War, Great Britain added innumerable articles to the absolute contraband list of the Declaration 

of London. The impact of "total war" in the Second World War almost discarded the Declaration of 

London with regard to contraband articles. The old rules with regard to contraband were disregarded 

with impunity. A new contraband list was proclaimed by Great Britain in September 1939, which almost 

covered every conceivable kind of article. 

The Alwaki. - In the case of the Alwaki1., there were the Alwaki and three other Dutch vessels 

together with one Norwegian ship which had been shipped before the commencement of hostilities 

from South American ports 'to order' Hamburg or 'Rotterdam and/or Hamburg' and contained articles 

which were partly absolute contraband and partly conditional contraband. The ships were seized after 

the outbreak of the war. The Court held that in prize cases the onus is upon the claimant to put forward 

and establish a claim; it is not for the Crown to plead' and particularize an affirmative case; the capture 
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may be presumed to be in order until some claimant comes forward and establishes his claim. The 

Court condemned the goods as contraband. 

Relationship between Contraband and Blockade 

The two essential elements of the conception of contraband are the character of the goods and 

an enemy destination. Only such goods as are on the contraband lists and intended to be imported into 

the enemy territory are liable to seizure and condemnation. Blockade involves "the interception by sea 

of the approaches to the coasts or ports of an enemy with the purpose of cutting off all his overseas 

communications: Its object is not only to stop the importation of supplies but to prevent export as well."2. 

The essential difference between contraband and blockade is that unlike the case of contraband, in the 

case of blockade of any portion of the enemy's coast or any of his ports, all merchant ships of whatever 

description and of whatever nationality, are subject to confiscation, no matter whether they have 

contraband, conditional contraband or non-contraband articles. The fact that the ship is attempting to 

enter or leave a blockaded port or coast is enough for its condemnation. The result is that the main 

difference between the law of blockade and the law of contraband, has been that the former is limited in 

area and the latter in scope. 

The old distinction between the law of blockade and the law of contraband seems to have 

disappeared with the two great wars. Owing to present day character of the total war where everything' 

is made subordinate to the overmastering dictates of war, "the law of contraband has been adapted to 

perform the functions of blockade, and without the narrow geographical limitations to which the old 

blockades were restricted.' What has been done on both sides during the two great wars amounts to 

nothing less than an assertion of the right to destroy the whole of the sea-borne trade which serves the 

needs of the enemy under whatever flag it may be carried and through whatever countries it may pass. 

The methods used by the opposing belligerents differed widely and the policy adopted by the Allies was 

technically justified as a reprisal for the illegalities committed by the enemy, but the purpose on each 

side was the same “1. 

Doctrine of Continuous Voyage 

"The doctrine of continuous voyage consists in treating an adventure which Involves the 

carriage of goods in the first instance to a neutral port and thence to some ulterior and hostile 

destination as being for certain purposes, only one transportation, with all the consequences which 

would attach if the neutral port had not interposed." (Pitt Cobbett). 
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1. Define contraband and its basis under international Basis. 

2. Write a comprehensive note on Declaration of London 1909 with special reference to 
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1. Grotius 

2. war purposes. 
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Objective 

 To understand the meaning Duties and Procedure of prize courts. 

Meaning of Prize 

Property of enemy captured on the high seas is termed prize. It differs from booty which is 

applied to property of the enemy taken on land. A title to prize is acquired only on its condemnation by 

a competent court and till its determination the right of property remains in a state of legal 

sequestration. 

Lawrence says that if enemy property liable to hostile seizure is captured at sea the rights of the 

original owners are destroyed. But some times it is doubtful whether certain property really belongs to 

an enemy owner, or whether the capture was effected in a place where warlike operations may be 

carried on; and it is always necessary to determine the exact extent of the proprietary rights accruing to 

the individual captors. Therefore, the intervention of a court is highly desirable, even where belligerent 

property is the only subject-matter concerned. Desirability becomes necessity when neutral rights and 

neutral claims are involved. Accordingly, all civilised belligerents establish prize courts for the protection 

of neutral subjects and the proper adjustment of the claims of captors. 

Definition - Lawrence defines prize courts as municipal tribunals, set up by belligerent States in 

their own territory, in territory under their military occupation, or in territory belonging to an ally in the 

war for the purpose of deciding upon the validity of the captures made by their cruisers. In the last case 

the permission of the ally must be obtained beforehand.1. 

Osborn defines prize courts as courts specially constituted for the purpose of deciding questions 

of maritime capture in time of war according to International Law. 

Functions 

According to Pitt Cobbett the functions of prize courts are, shortly, 

(1) to enquire into cases of maritime capture; 

(2) to decree condemnation where the property captured proves to be lawful prize; 
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(3) to award restitution where it is not, with such compensation as may appear just; and 

(4) incidentally to protect the interest of all against rapine and disorder.2. 

Jurisdiction - The jurisdiction of a prize court extends to all captures made on the high seas by 

its country’s cruisers during war, to captures made on land by its naval forces and to ransoms and 

connected questions of damages. It also includes all recaptures. 

The prize courts derive their jurisdiction from the belligerent State establishing them, which is 

conferred by its municipal law. 

Effect of Decision - The decision of the prize court is regarded as conclusive and settles all 

proprietary rights in the prize. A Court of another country has no right to review its decision. 

In the Arbitration between Germany and Portugal (1930)3. the Tribunal remarked that the 

judgment of national Prize Courts of last instance, however ill-founded they may be, constitute 

international titles which are generally recognized; and against which there is no possible judicial 

recourse. 

The force of res judicata of decisions of national Prize Courts was also recognized in Dutfoy v. 

Germany (1923)1. decided by the French German Mixed Arbitral Tribunal. 

Procedure 

In Katrantsios v. Bulgaria (1926)2. the Bulgarian-Greeks Mixed Arbitral Tribunal re- 

affirmed the well established rule that each State was free to organize its prize court to regulate the 

procedure. Yet the prize courts have certain international aspects resulting from the nature of their 

functions and from their duty to apply International Law in a reasonable manner. It is, therefore, 

necessary that a judicial procedureis to be followed in the course of which the two parties get a hearing, 

and decisions must be based not only on national statutes and interests but also International Law. 

Oppenheim, however, observes that the procedure in prize courts cannot be compared with the 

procedure in civil and criminal courts, for in prize courts the burden of proof is in practice everywhere 

laid upon the owner of the captured vessels or cargo. 

Duties of Prize Courts 

The duties of Prize Courts have been described in elegant language by Lord Stowell in the case 

of the Maria3., a Swedish convoy, in the following words : 

“In forming my judgment, I trust that it has not escaped my anxious recollection for one moment 

what it is that the duty of my station calls for from me ;—namely, to consider myself as stationed here, 

not to deliver occasional and shifting opinions to serve present purposes of particular national interest, 

but to administer with indifference that justice which the Law of Nations holds out, without distinction to 

independent States, some happening to be neutral and some to be belligerent. The seat of judicial 

authority is indeed, locally here, in the belligerent country, according to the known law and practice of 

nations; but the law itself has no locality. It is the duty of the person who sits here to determine this 

question exactly as he would determine the same question if sitting at Stockholm;- to assert no 

pretensions on the part of Great Britain which he would not allow to Sweden in the same 

 
 

2. Pitt Cobbett’s : Leading Cases on International Law : Vol II, Fifth Ed., p. 258. 
3. Zeitschrift III, (1922),p. 5. 
1. 

3 M. A. T. (1922), p. 395 at p. 397. 

2. 7 M. A. T. (1928), p. 39. 
3. (1799) 1 C. Rob. Adm. Rep., p. 349. 
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circumstances; and to impose no duties on Sweden, as a neutral country, which he would not admit to 

belong to Great Britain in the same character.” 

Lord Stowell further elucidated the point in the Recovery4. : “it is to be recollected that this is a 

Court of the Law of Nations, sitting here under the authority of the King of Great Britain. It belongs to 

other nations as well as to our own, and what foreigners have a right to demand from it is the 

administration of the law of nations simply, exclusively of the introduction of principles borrowed from 

our own municipal jurisprudence.” 

In the case of The Blonde and other ships5., three ships, each of under 1600 tons gross, owned 

by a Danzig corporation, were detained in a British port at the commencement of hostilitie s. The 

detained ships were requisitioned under Order XXIX of the Prize Court Rules, 1914, for the service of 

the Crown. While so requisitioned one of the ships was lost by grounding, and one by German hostile 

action. Art. 2 of the Hague Convention No. VI provides that a belligerent may not confiscate an enemy 

merchant ship detained in the belligerent’s port at the commencement of hostilities, but may merely 

detain it, on condition of redtoring it after the war, without payment of compensation, or he may 

requisition it on condition of payment of compensation. 

The conduct of Germany during the war in committing many acts in flagrant defiance of the 

Hague Conventions was invoked by the Procurator-General with a view to condemning the three ships 

as good and lawful prize. The prize court ordered that the ships were good and lawful prize and must 

be condemned. On appeal the Judicial Committee of the Privy Council set aside the judgment of the 

Probate Division in Prize and observed that it was not the function of a Prize Court, as such, to be a 

censor of the general conduct of a belligerent, as distinct from his dealings in the particular matters 

before the Court, or to sanction disregard of solemn obligations by one belligerent because it 

reprehends the whole behaviour of the other. Where therefore a detained ship has been requisitioned 

under O. XXIX of the Prize Court Rules, 1914, and sunk, the German owner, if entitled to restoration 

under art. 2, was entitled to the appraised value as the compensation provided for by art. 2, and that 

right exists although the ship was sunk by German hostile action. 

Location of Prize Courts - Prize courts cannot be established by a belligerent State in a 

neutral territory without a grave breach of the duties prescribed by the law of neutrality. And, in the 

words of Lawrence, if one of the parties to the war attempts to set up such courts within the area of 

neutral jurisdiction, he commits a gross outrage upon the neutral’s indepdence by his endeavour to 

exercise powers of sovereignty of the highest kind in the dominions of a friendly and peaceful nation. 

They are set up by belligerent States in their own territory, in the territory under their military occupation 

or in the territory of an ally in the war with his permission. 

 
 
 

4. (1807) 6 C. Rob. 342. 
5. (1922)1 A. C. 313 : 6. B. I. L.C. 593, 

Self Assessment Questions (fill in the blanks) 

1. gave fourfold classification of functions of Prize Courts. 

  - 

 
2. Duties of Prize Courts were defined in the case of the --------------- --. 
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Their Status in International Law and the Law they administer – The prize courts possess 

an international character in the sense that they are open to all persons irrespective of their nationality 

whose interests are being affected. 

There is some difference of judicial opinion as to whether the prize courts administer municipal 

law or International Law. Lawrence is of the view that prize courts are municipal tribunals which exist for 

the purpose of administering International Law. He observes that the better view at the present day is 

that a prize court is not an international court, and that its decisions are not International Law, though 

they may well be founded on it, and usually are. They are created by their own State alone, and to that 

State alone are they responsible. And though International Law may be the source of their decisions, 

yet the decisions themselves are part of municipal law, and are not as such International Law but only 

evidence of it, unless indeed they lay down a new rule in which case they may become the source of a 

new rule of International Law if other States adopt it, but until such adoption the rule remains one of 

municipal law. Lawrence remarks that all nations would, however, agree in holding that their prize 

courts were bound to apply the rules of the law of nations to the cases that came before them for 

settlement and in the vast majority of cases practice on this point coincides with theory. Yet while 

human nature remains what it is, the most upright and able of judges may be compelled to give a 

decision he knows to be contrary to the received principles and rules of the international code when 

legislation contrary to International Law is thrust upon them. They may as well find it impossible to 

divest themselves altogether of influences due to national predilections or professional training. He 

goes on to remark that prize courts are supposed to administer International Law, and they do so 

unless the properly constituted authorities of their own State order them instead to carry into effect 

rules, inconsistent therewith. Such interferences are fortunately rare, and accordingly it happens that 

the decisions of prize courts are respected in proportion to the reputation for learning, ability and 

impartiality enjoyed by their judges. 

Oppenheim shares the view that a prize court is not an international court but a national court 

constituted by municipal law. Every State is, however, bound by International Law to enact only such 

statutes and regulations for its prize courts as are in conformity with International Law. He states that 

the fact that the British Prize Courts are bound to apply an Act of Parliament shows clearly that the law 

which they apply is municipal law, although it is in substance International Law, which has been 

adapted by municipal law and not been abrogated by an Act of Parliament or by an Order in Council in 

mitigation of the rights. 

Trials of captured neutral vessels by the prize courts, however, constitute municipal matters and 

the neutral home States of the vessels are not represented in the trial. Accordingly although the juristic 

position of prize courts is international in function, it is national in constitution and organization. 

Being a municipal court established under municipal law, the law it enforces may in one sense 

be considered a branch of municipal law, nevertheless it gives judgments of international force, “guided 

by general principles of law capable of universal acceptance rather than by considerations of special 

rules of municipal law.”1. 

And, as observed in The Zamora,2. a court which administers international law must ascertain 

and give effect to a law which is not laid down by any particular State, but originates in the practice and 

 

1. The Odessa (1916) I A.C. 145. 
2. (1916) 2 A. C. 77. 
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usage long observed by civilised nations in their relations towards each other or in express international 

agreement. 

Pitt Cobbett observes that it was not the concern of the prize court whether the law which it 

applied had been adapted by the municipal law or not. The decisions of prize courts are equally binding 

on the enemy and neutral States and the prize courts derive their jurisdiction over foreign subjects not 

from the municipal authorities, which are powerless to confer it, but from the consent of nations. 

According to him admittedly the prize courts are national tribunals, but they are created not for the 

purpose of enforcing national law but for administering International Law. 

In the case of the Fox3., decided in 1811, Lord Stowell said : “In the course of the discussion a 

question has been stated, what would be the duty of the Court under Orders in Council that were 

repugnant to the Law of Nations? It has been contended, on one side, that the Court would at all events 

be bound to enforce the Orders in Council : on the other, that the Court would be bound to apply the 

rule of the Law of Nations adapted to the particular case, in disregard of the Orders in Council. This 

Court is bound to administer the Law of Nations to the subjects of other countries in the different 

relations in which they may be placed towards this country and its Government. This is what other 

countries have a right to demand for their subjects, and to complain if they receive it not. This is its 

unwritten law, evidenced in the course of its decisions, and collected from the common usage of 

civilized States. At the same time it is strictly true, that by the constitution of this country, the King in 

Council possesses legislative rights over this Court, and has power to issue orders and instructions 

which it is bound to obey and enforce; and these constitute the written law of this Court. These two 

propositions, that the Court is bound to administer the Law of Nations and that it is bound to enforce the 

King’s Orders in Council are not at all inconsistent with each other; because these orders and 

instructions are presumed to conform themselves, under the given circumstances, to the principles of 

its unwritten law.” 

It is necessary in this connection to notice the leading case of the Zamora4.. During the First 

World War, in the year 1915, the Zamora, a Swedish steamship, bound from New York to Stockholm 

with a cargo of grain and copper, was stopped by a British cruiser and seized and placed under the 

custody of the Marshal of the Prize Court. Admittedly the copper was contraband, but the ship was 

ostensibly bound for a neutral port. The question, therefore, that fell for consideration was whether the 

cargo was really intended for the enemy and on its determination depended the ultimate result of the 

case, viz., the ship or the cargo was a lawful prize or not. 

The question remaining undecided, at the instance of the Procurator- General, the President 

made an order under the British Prize Court Rules, 1914 granting leave to the War Department to 

requisition the copper, but subject to the undertaking to pay the appraised value into Court. The order 

was reversed by the Judicial Committee on an appeal by the Swedish Company and consignees of the 

cargo. Lord Parker in delivering the judgment of the Board held that it was the primary duty and function 

of the prize court to administer International Law. The Prize Court was bound by an Act of 

Parliament, but it was not bound by an Order of the King in Council which contravened or purported to 

alter a rule of International Law, although presumbly the prize court would be obliged to follow an Act of 

Parliament in breach of International Law. A prize court was, therefore, bound by the Acts of 

Parliament, but, if they were inconsistent with the Law of Nations, the prize court would no longer be 
 

3. The Fox and others, Edwards’ Adm. Rep. p. 312. 

4. (1916) 2 A.C. 77. 
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administering International Law. It would in the field covered by such provisions be deprived of its 

proper function as a prize court. It was further held that the prize court would not ignore executive 

orders which mitigated the rights of the Crown in favour of the neutral or the enemy and was to give 

effect to them. 

With regard to the power of the prize court for sale or realisation of property in its custody 

pending trial it was remarked that the primary duty of the prize court was to preserve the property for 

delivery to the persons establishing their title. Under the inherent power of the court the property could 

be sold in the interests of the parties if it was of perishable nature. It was also held that a belligerent 

power had by International Law a right to requisition vessels and goods in the custody of its prize court 

pending determination of the question whether they should be condemned or released, but such right 

was subject to limitations. First the vessel or goods must be urgently required for the defence of the 

realm, for the prosecution of the war, or other matters involving national security. Secondly, there must 

be a real question to be tried. And, thirdly, the right must be enforced by application to the prize court, 

which must determine judicially whether the right, under the particular circumstances of the case, is 

exercisable. In the case under consideration, as it was not proved that copper was urgently needed for 

the defence of the realm or the prosecution of the war, the Court decided that the order to requisition 

was not justified. 

If the neutral allows the prize to remain longer than is warranted by the circumstances it is no 

doubt guilty of an unneutral act, which may well be made the subject of diplomatic complaint. But their 

lordships cannot think that the captor’s Prize Court has any jurisdiction to entertain the question or 

bound, if it considers that there has been an unneutral act, to release the prize on that account.5. 

Destruction of Prizes 

It is admitted on all hands that when the captured ship and cargo are enemy property and there 

is great danger in bringing the same to the shore on account of the crippled condition of the ship or the 

contiguity of the enemy, they can be destroyed without any complaint. The doctrine that necessity 

justifies destruction has been laid down in numerous cases decided by British and French prize courts. 

The same rules, however, do not apply to the destruction of neutral property. Its owners have no right 

to insist on an adjudication of their claims before the captors deal with such property. If such claim of 

theirs is violated, they have a right to claim indemnity. According to British practice the captor can 

destroy the prize only when it is in such a condition that it cannot be sent to any port of adjudication or 

when the capturing vessel cannot spare a prize crew to navigate the prize into a port of adjudication. In 

case of destruction the captor must remove crew, ship’s papers and the cargo and send them to a port 

of adjudication for satisfying the prize court that the capture and destruction were lawful. 

Need for International Prize Courts —Lawrence says that the very fact that prize courts are 

national courts points to a grave defect. By means of them belligerent States become practically judges 

in their own cause. There is no need to attribute conscious partiality to the able men who occupy the 

seats of judgment in them, but unconscious bias there can hardly fail to be. It is true that during the 

stress of war prize courts may not be in a position to preserve that attitude of detached impartiality 

which is expected of an international court. In order to remedy these defects both Great Britain and 

Germany laid before the Hague Conference of 1907 plans for the constitution of an International Prize 

Court. Although this proposal formed part of the Hague Convention XII of 1907 and was signed by a 

large majority of the powers assembled there, it was not ratified by the respective States, chiefly on the 

 
5. The Sudmark (1917) A. C. 620 : 6 13. 1. L. C. 676. 
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ground that there was no adequate body of maritime law, which was a pre-requisite for the satisfactory 

working of the International Prize Court. Without discussing the genesis of the proposal and its 

constitution it may safely be said that a very feasible line of development for the fulfilment of this object 

is to confer upon the International Court of Justice jurisdiction to hear appeals from judgments of 

municipal courts adjudicating upon the maritime captures during the war. 

Aircraft and Prize Law— Rowson explains two major points of contact between aircraft and 

prize law, one by which aircraft may serve as the instrument for exercising belligerent rights against 

ships or aircraft and second as an object against which belligerent rights are exercised. In the case of 

the Konissberg a British Prize Court held the pilots and observers of two aeroplanes of the Royal Naval 

Air Service as constituting a part of the crews of the British warships and thus entitled to a share of 

prize bounty. According to the Hague Air Rules aircaft were identified with ships in accordance with the 

objective contact. Great Britain, U. S. A., Italy and Holland have made aircraft to be the objects of prize 

law. The British Prize Act of 1939 specifically, provides that the law relating to prize shall apply in 

relation to aircraft and goods carried therein as it applies to ships and goods carried therein; and it shall 

so apply notwithstanding that the aircraft is on or over land. 
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1. What is the meaning of prize under International Law and explain the need for International 

Prize Courts. 
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Objectives 

After going through this lesson you shall 

• know who are diplomatic envoys and how they are different from consuls 

• understand rights, privileges, communities and functions of diplomatic envoys and consuls. 

Introduction 

An insight into the history of international law shows that diplomatic intercourse among nations 

constituted one of its oldest parts. The practice of ancient states of China, India and Egypt on the one 

hand and Greeks and Romans on the other uphold the sanctity of the office of ambassadors. These 

instances provide a clue as to why a formal classification of diplomatic agents taken up as early as 

1815 and 1818 continuous to be relevant till date. This however is not to deny changes that are taking 

place in the law dealing with diplomatic envoys and consuls. 

The law regulating the diplomatic intercourse between nations is one of the oldest parts of the 

general body of international law. The records of ancient China, India and Egypt show a respect for the 

person of ambassadors and for the sacred character of their office. The Greeks and Romans, while 

having no permanent embassies, recognized the right of sovereign states to send ambassadors, 
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received their envoys with great respect and accorded to the envoys a personal inviolability supported 

by the strongest sanctions. In Rome, the principle of extra territoriality found “definite, if only partial, 

recognition”. 

“After the fall of the Roman empire and the establishment of the feudal system, ambassadors 

became rather the personal messengers of Princes than the former representatives of States. But with 

the development of the independent Italian states in the fourteenth century, embassies took on a more 

formal character, particularly in the case of the papal representatives sent out from the Holy Sea to the 

various secular courts. By the 15th Century the permanent inter-representation of states in the form of 

resident embassies, made its appearance; and within two centuries an elaborate code of diplomatic 

procedure was built up. Questions of precedence and of the personal inviolability of the ambassador 

occupied the attention of statesmen and writers and were the occasions of numerous disputes between 

states. Since the adoption in 1815 and 1818 of formal classification of diplomatic agents there have 

been few important changes in the law, while in certain respect the significance of the ambassador’s 

functions has greatly diminished in consequence of the development of more direct means of 

communication between states, in other respects it has increased in consequence of the closer 

contacts between states of recent years.”2 

“The law with respect to the representative character of the head of the state and of the various 

subordinate officers engaged in the administration of the foreign affairs of the state has undergone 

many changes of recent years and it is still in a state of transition. In view of the established practice of 

modern government of entrusting to the minister of Foreign Affairs the actual conduct of the relations of 

the state with other states international law recognizes his authority and, as in the case of the head of 

the state, makes no inquiry into his constitutional position. In general practice he is the responsible 

medium of communication with foreign states, Documents sent out in the name of the state are signed 

by him and resident diplomatic officers conduct their negotiations with him.3 International usage until of 

recent years prescribed that the foreign secretary of one state communicated with the foreign secretary 

of another state only through the medium of resident diplomatic agent or on occasion through special 

envoys. But the facilities of radio communication have now made it possible for the foreign secretary of 

one state to speak to the people of another state, over the head of their government. Obviously there 

are limits to this form of communication: but they have not yet been established by international law.”4 

Many methods are adopted by states to establish contact with other states and some of them 

are diplomatic and consular establishments, the use of conferences and diplomatic establishment of 

third powers. However, most of the work is done through the diplomatic and consular establishments. 

Sometimes the assistance of a third state is taken to establish contacts with other states. This happens 

when two states are at war, or when two states or Government do not recognise each other, but need 

to negotiate a problem, and when states, particularly small states ordinarily not having much occasion 

for relationship, do not maintain direct diplomatic or consular contacts. Diplomatic relations were cut off 

between India and Pakistan due to war in December 1971 and the services of the Swiss Government 

were taken to establish contacts with Pakistan. Likewise China took the help of other states to establish 

contacts with the United States. 

According to Fenwick “ Arguing from accepted general principles, the very existence of a 

community of nations would seem to present the necessity of intercourse among its members. So that 

by inference one state must, when the occasions call for it, have the right to send its agents to another 

state and must be under the duty of receiving agents sent by other states under similar 

circumstances.”5 
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The right of sending and receiving diplomatic envoys is known as the right of legation. 

According to Oppenheim “the right of legation is the right of a state to send and receive diplomatic 

envoys. The right to send such envoys is termed as active right of legation, in contradiction to the 

passive right of legation, as the right to receive such envoys is termed. Some writers on international 

law are of the view that no right, but a mere competence, to send and receive diplomatic envoys exists 

according to international law, maintaining that no State is bound by international law to send or receive 

such envoys. But this is wrong in its generality. Obviously a State is not bound to send diplomatic 

envoys or to receive permanent envoys. But on the other hand, the very existence of the community of 

States makes it necessary for the members or some of the members to negotiate occasionally on 

certain points. Such negotiations would not be possible in case of one member could always, and in all 

circumstances, refuse to receive an envoy from the other members. The duty of every member to 

listen, in ordinary circumstances, to a message from another members brought by a diplomatic envoy is 

therefore an outcome of its very membership of the international community; and this duty corresponds 

to the right of every member to send such envoys. But the exercise of the active right of legation is 

discretionary. No State need to send diplomatic envoys at all, although practically all States do at least 

occasionally send such envoys, and most States send permanent envoys to many other States. The 

passive right of legation is discretionary as regards the reception of permanent envoys only.”6 

“Not every state possesses the right of legation. This right belongs chiefly to full sovereign 

states for other states possess it under certain conditions only. Half sovereign states, such as states 

under the suzerainty or the protectorate of another state, can as a rule neither send nor receive 

diplomatic envoys, but there may be exception to this rule. Thus, according to the Peace Treaty of 

Kainardji of 1774 between Russia and Turkey, the two half Sovereign principalities of Moldaria and 

Wallachia had the right of sending Charges d’ affairs to foreign powers. Thus, further before the Boer 

war the South African Republic which was in the opinion of Great Britain, a state under British 

suzerainty used to keep permanent diplomatic envoys in several foreign states.” 

“Part Sovereign member states of a federal state may or may not have the right of legation as 

well as the Federal State. It is the constitution of the Federal state which regulates this point. Thus the 

member states of Switzerland and of the United States of America have no right of legation, but those 

of the German empire before the First World War certainly had. Bavaria, for example used to send and 

receive diplomatic envoys.” 

No state is legally obliged to continue diplomatic relations with the opportunities afforded 

thereby or when acute disagreement has arisen between the two states. In such situations a state may 

break off diplomatic relations by recalling its envoy with his passport. It must be noted that, however, 

prolonged, interruption of diplomatic relations is not tantamount to withdrawl of recognition or refusal to 

grant recognition. 

Kinds and Classes of diplomatic Envoys 

Nearly all states today are represented in the territory of foreign states by diplomatic envoys 

and. their staffs. Such diplomatic missions are of a permanent character, although the actual occupants 

of the office may change from time to time. Consequent on a development over some hundreds of 

years, the institution of diplomatic representatives has come to be the principle machinery by which the 

intercourse between states is conducted. 

In fact, however, the general rise of permanent as distinct from temporary diplomatic missions 

dates only to the 17th century. The rights, duties and privileges of diplomatic envoys continued to 

develop according to custom in the 18th century, and by the early 19th century the time was ripe for 
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some common understanding on the subject, which took place at the Congress of Vienna in 1815. 

Developments in diplomatic practice since 1815 rendered necessary a new and more extensive 

codification of the laws and usages as to diplomatic envoys, which was achieved in the Vienna 

Convention on Diplomatic Relations concluded on April 18, 19617. Customary International Law will 

however continue to govern questions not expressly regulated by the Convention (See Preamble). 

Special Missions of a Non-permanent Nature 

“For some time the International Law commission has been considering the subject of what it 

has called ‘Special Missions’, namely those accredited temporarily for limited purposes, with the 

consent of receiving State,8 and which are not dependent upon diplomatic and consular relations 

existing between the states concerned. In 1964-65, the commission adopted Draft Articles on the 

subject; representing a pioneering achievement in international law. In the light of comments received 

from Governments, the following conclusion inter-alia were reached at its 1967 (18th) session:- 

(1) that it was impossible to make a distinction between special mission of a political nature and 

those of a technical nature; (2) that a restriction of privileges and immunities might be justified for 

certain categories; and (3) that so-called “high-level” special mission, viz. , those led by heads of state, 

Cabinet Ministers, etc. should not be dealt with by a separate set of articles, but the status of a head of 

a state who was a head of a special mission should be treated in the ordinary special mission Articles. 

The Commission will be continuing its work on this matter at the session in May-July 1967 ”8A 

 

 
Classification of Diplomatic Envoys 

Originally, some controversy centered around the classification of diplomatic representatives 

particularly as regards matters of precedence and relative states. Ambassadors sent on a temporary 

mission were called “Extraordinary” as contrasted with resident envoy. Later the title “Extraordinary” 

was given to all Ambassadors whether resident or temporary, and the title of “Plenipotentiary” was 

added to their designation. In its literal sense the term “Plenipotentiary” signified that the envoy was 

fully empowered to transact business on behalf of the Head of State who had sent him on the mission. 

The designation “Envoy. Extraordinary and Minister Plenipotentiary” came to be applied to 

almost all diplomatic representatives of the first rank, such as Ambassadors and Ministers resident. 

This titular nomenclature survives today, although the reasons for its use are not commonly 

appreciated. 

“The Congress of Vienna in 1815 attempted to codify the classifications and order of 

precedence of diplomatic envoys. This codification, better known as the “Regulation of Vienna”, was 

subject to certain adjustments, incorporated in the provisions of Articles 14 to 18 of the Vienna 

convention on Diplomatic Relations of April 18, 1961. According to these provisions, heads of 

diplomatic mission are divided into three classes namely: 

Self Assessment Questions (Fill in the blanks) 

1. According to the Vienna convention on Diplomatic Envoy 1961, Leads of diplomatic mission are 

divided into classes and . 

 
  - 

2. Vienna convention of April 24, 1963 codified laws and rules on ------------- --. 
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1. Ambassadors or nuncios accredited to Head of State, and other heads of mission of 

equivalent rank9 

2. Envoys, ministers and internuncios accredited to Heads iof State.10 

3. Charges d’ affairs accredited to Ministers for Foreign Affairs. 

Except as concerns precedence and etiquelic there shall be no differentiation between heads of 

mission by reason of their class. 

Article 16, paragraph 1, provides; Heads of mission shall take precedence in their respective 

classes in the order of the date and tine of taking up their functions; (in accordance with Article 13.) For 

this purpose they are considered as taking up their functions either when they have presented their 

credentials or when they have notified their arrival and a true copy of their credentials has been 

presented to the minister for Foreign Affairs of the receiving State or other ministry according to the 

practice of this State. Alteration in the credentials of a head of mission not involving any change of 

class, are not to affect his precedence. These provisions as to precedence are to be without prejudice 

to any practice of the receiving state regarding the precedence of the representative of the Holy Sea. 

The procedure to be followed in each State for the reception of heads of mission is to be uniform in 

respect of each class. 

“The attribution of the title of Ambassador, as distinct from Minister, to the head of a diplomatic 

mission depends on various factor including the rank of the State concerned. Sometimes an embassy 

is a matter of tradition, as for example between France and Switzerland. Usually, however, now the 

population and importance of the country of mission are the determining factor. (In its Report, 

International Law Commission made significant mention of the growing tendency of most states today 

to appoint Ambassadors, rather than Ministers, as heads of missions. The titular rank of Minister is 

now, in fact, being used more and more for a responsible or senior member of the legation).There are 

nonetheless many cases of anomalies in the allocation of embassies, which reflect a lack of uniformity 

of practice.”11 

“An envoy on an adhoc is usually furnished with a document of full powers and setting out his 

authority which in due course he presents to the authorities of the state with whom negotiations are to 

be conducted, or to the committee on Full powers of the conference at which he is to represent his 

country.”12 

Appointment and Reception of Diplomatic Envoys 

International Law has no rules as regarding the qualification of the individuals whom a state can 

appoint as diplomatic envoys, states being naturally competent to act according to discretion, although 

of course there are many qualifications a diplomatic envoy must possess to fill his office successfully. 

The Municipal Laws of many states comprise, therefore, many details as regards the knowledge and 

training which a candidate for a permanent diplomatic past must possess, whereas, regarding envoys 

ceremonial, even the Municipal Laws have no provisions at all. 

The appointment of an individual as a diplomatic envoy is announced to the state to which he is 

accredited in certain official papers, with which the envoy is furnished, known as Letter of Credence. 

Letters of Credence is the designation of the document in which the head of the state accredits a 

permanent ambassador or minister to a foreign state. Apart from the Letter of Credence the envoy may 

take with him documents of Full Powers relating to particular negotiation or other specific written 

instructions. 
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A state may be ready to receive a permanent or a temporary envoy, but may refuse to receive 

diplomatic envoys either :- 

(a) generally or in respect to a particular mission of negotiation; or (b) because a particular 

envoy is not personally acceptable. And a State refusing an individual envoy is neither compelled to 

specify what kind of objection it has, nor to justify its objection. Italy refused in 1885 to receive Mr. 

Keiley as ambassador of the United States of America because he had in 1871, protested against the 

annexation of Papal States. And when the United States sent the same gentlemen as Ambassador to 

Austria, the latter refused to receive him on the ground that his wife was said to be a Jewess. 

Consequently, to avoid any such conflict, a State wishing to appoint a particular person as envoy must 

ascertain before hand whether he will be persona grata. Once such assent or agreement is obtained, 

the accrediting State is safe in proceeding with the formal appointment of its envoy. Nonetheless at any 

later time, the receiving State may, without having to explain its decision, notify the sending state that 

the envoy a persona non grata, in which case he is recalled or his functions terminated. (Article 9 of the 

Vienna Convention). 

Rights, Privileges and Immunities of Diplomatic Envoys 

Articles 20 to 41 of the Vienna Convention deal with fights privileges and immunities in details. 

These are primarily based on the need to ensure the efficient performance of the functions of diplomatic 

mission, and to a secondary degree on the theory that a diplomatic mission personifies the sending 

state (“Representative Character” Theory). 

The theory of “exterritoriality”, whereby the legation premises represent an extension of the 

sending state’s territory may now be discarded for all practical purposes. 

Diplomatic envoys enjoy exemption from local, civil and criminal jurisdiction. The Vienna 

Convention Article 41, paragraph 1, stipulates that it is the duty of all persons enjoying such privileges 

and immunities to respect the laws and regulations of the receiving state. Article 31, paragraph 1, of the 

Vienna Convention provides the simple terms and without qualification that a diplomatic agent shall 

enjoy immunity from the criminal jurisdiction of the receiving state. A diplomatic agent jointly of serious 

or persistence breaches may be declared persona non grata. Article 31, paragraph 1, also confers 

immunity from the local, civil and administrative jurisdiction, except in the case of : 

(a) a real action relating to private immovable property situated in the territory of the 

receiving state, unless he holds it on behalf of the sending State for the purposes of 

the mission; 

(b) an action relating to succession in which the diplomatic agent is involved as an 

executor, administrator, heir or legatee as a private person and not on behalf of the 

sending state; 

(c) an action relating to any professional or commercial activity exercised by the 

diplomatic agent in the receiving state outside his official functions. 

They also have a right to inviolability of the person. This protects them from molestation of any 

kind, and of course from arrest or detention by the local authorities (See article 29 of the Vienna 

Convention). Inviolability attaches likewise to the legation premises and the archives and documents of 

the legation (See Article 22 and 24 of the Vienna Convention). 

Article 34 and 36 of the Vienna Convention provided that diplomatic agents are exempt from all 

dues and taxes, other than certain taxes and charges set out in Article 34 (e.g. charges for services 

rendered), and also from customs duties. 
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A new right is included in Article 26 of the convention, namely a right of members of a diplomatic 

missions to move and travel freely in the territory of the receiving State, except in prohibited security 

zones. Other privileges and immunities dealt with in detail in the Convention, include, the freedom of 

communication for official purposes (Article 27), exemption from social security provisions (Article 33), 

and exemption from services and military obligations (Article 35). 

Functions of Diplomatic Envoys 

A distinction must be made between the functions of permanent envoys and those of envoys for 

temporary purposes. The functions of the latter, who are either envoys ceremonial or envoys political 

only temporarily accredited for the purpose of some definite negotiations, or as representatives at 

congresses and conferences. The function of the permanent envoys demand closer consideration. 

Their regular functions may be grouped together under the heads of negotiation, observation, and 

protection. But besides these regular functions, a diplomatic may be charged with other and more 

miscellaneous functions. 

A permanent Ambassador or other envoy represent his home state in the totality of its 

international relations not only with the state to which he is accredited but also with other states he is 

the mouthpiece of the head of the home state and its Foreign Secretary, as regards communications to 

be made to the state to which he is accredited. He likewise receives communication from the latter, and 

reports them to his home state. They observe attentively every occurrence which might affect the 

interest of their home states and report such observations to their governments. 

The diplomatic envoys protect the persons, property and interests of such subjects of their 

home states as are within the boundaries of the state to which they are accredited. If such subjects are 

without being able to find redress in the ordinary way of justice, and if they ask help of the diplomatic 

envoy of   their home state, he must be allowed to afford them protection. It is however, for the 

municipal Law and regulation of his home State and not for International Law, to prescribe the limits 

within which an envoy should afford protection to his compatriots. 

A state may order its permanent envoys to perform other tasks, such as the registration of 

deaths, births and marriages of subjects of the home state, legalisation of their signatures and the like. 

However, in doing this a state must be careful not to order its envoys to perform tasks which are by the 

law of receiving state exclusively reserved to its own officials. Thus, for instance, a state whose laws 

compel persons who intend marriage to conclude it in the presence of its registrars need not allow a 

foreign envoy to perform a marriage of compatriots until after its registration by the official registrar. So, 

too, a state need not allow a foreign envoy to perform an act which is reserved for its jurisdiction, as for 

instance, the examination of witnesses on oath. 

It is universally recognised that envoys must not interfere with the internal political life of the 

state to which they are accredited. It certainly belongs to their functions to watch political events and 

political parties with a vigilant eye, and to report their observations to their home states. The diplomatic 

envoys must abstain from interference into the internal affairs of the receiving states. They must not 

associate themselves with any political party in any manner whatsoever. They must not make speeches 

dealing with the internal politics of the country. They must avoid public interviews which are likely to 

create any ill-will. Their function is merely to look to the interests of their states and not to take sides. 

“No self-respecting state will allow a foreign envoy to exercise any interference, but will either request 

his home state to recall him and appoint another individual in his place, or in case his interference in 

very flagrant, hand him his passport and therewith dismiss him. History records many instances of this 
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kind, although in many cases it is doubtful whether the envoy concerned really abused his office for the 

purpose of interfering with internal palitics.”13 

Termination of Diplomatic Mission 

A diplomatic mission may come to an end for various reasons: :- 

1. Recall of the envoy by his accrediting state : The letter of recall is usually handed to the Head 

to State or to the Minister of Foreign Affairs in solemn audience and the envoy receives in return a 

Letter de Recreance acknowledging his recall. In certain circumstances, the recall of an envoy will have 

the greatest significance for example, where it is intended to warn the receiving state of the accrediting 

state’s dissatisfaction with their mutual relations. Such a step is only taken where the tension between 

the two states cannot otherwise be resolved. 

2. A diplomatic mission ends when an envoy is recalled by the sending state : He may be 

recalled on account of his resignation or his transfer to another country or post. The same is the case 

when war breaks out between the sending and the receiving country and there is a breakdown of the 

diplomatic relations between the two countries. 

3. Sometimes, the receiving state may demand that a particular envoy must be recalled and in 

that case he has to be recalled. In 1915 the American Government asked the Austrian Government to 

recall its ambassador at Washington on account of his anti-American activities. 

4. Notification by the sending State to the receiving State that the envoy’s function has come to 

an end (Article 43 of the Vienna convention). 

5. Notification by the receiving state to the sending where the envoy has been declared persona 

non grata and where he has not been recalled or his functions terminated, that it refuses to recognise 

him as a member of the mission (Articles 9 and 43 of the Vienna Convention). 

6. Fulfillment of the object of the mission. 

7. Expiration of Letters of Credence given for a limited period only. 

8. A diplomatic mission may terminate on account of constitutional changes in the head of the 

sending or receiving state. In the case of France and the USA a constitutional change in the headship 

on account of death, resignation or expiration of term of office results in the termination of the missions 

sent and received by the former head. However, this is not the case in Switzerland where there is a 

plural executive. 

9. A diplomatic mission may also end if there are revolutionary changes in the government of 

the receiving or sending state. This will be so if a monarchy is transferred into a Republic and vice- 

versa. The same is the case if the sending or receiving state is extinguished. That may be as a result of 

merger into another state or annexation by another state. 

Consuls 

Consuls are in principle distinct in function and legal status. Consuls are agents of a state in a 

foreign country, but not diplomatic agents. Though agents of the sending state for particular purposes, 

they are not accorded the type of immunity from the laws and enforcement jurisdiction of the receiving 

state enjoyed by diplomatic agents. “Consular functions are very varied indeed and include the 

protection of the interests of the sending state and its nationals, the development of economic and 

cultural relations, the issuing of passports and visas the administration of the property of nationals of 

the sending state, the registration of births, deaths, and marriages, and supervision of vessels and 

aircraft attributed to the sending state.”14 
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The laws and usages as to the functions, immunities, etc. of consuls were codified, subject to 

certain adaptations, alterations and extensions, in the Vienna Convention of April 24, 1963, on 

Consular Relations (based on Draft Articles adopted in 1961 by the International Law Commission). 

The Convention covers a wide field, but does not preclude states from concluding treaties to confirm, 

supplement, extend, or amplify its provisions (Article 73), and matters not expressly regulated by the 

convention are to continue to be governed by customary international law (see Preamble). 

While the status and functions of consular agents as at present recognized are of modern origin, 

the roots of the consular system extend far back beyond the establishment of permanent embassies. 

Originally consuls were elected by the merchants resident in a foreign country from among their own 

members, but later the Great Powers established salaried consular services and consuls were 

despatched to different countries according to requirements of the service. Consuls are frequently 

stationed in more than one city or district in the state to which they are sent, thus differing from 

diplomatic envoys. There are, of course, other differences. Consuls are not equipped with letters of 

Credence, but are appointed under a commission issued by their Government, the appointment is then 

notified to the State where the consul is to be stationed, the Government of which is requested to issue 

an exequatur or authorisation to carry out the consular duties. If there is no objection to the 

appointment of the person concerned as consul, the exequatur15 is issued. Normally a consul does not 

enter on his duties until the grant of an exequatur. If subsequently, his conduct gives serious grounds 

for complaint, the receiving state may notify the sending state that he is no longer acceptable; the 

sending state must then recall him, or terminate his functions and if the sending state does not do so, 

the receiving state may withdraw the exequatur, or cease to consider him as a member of the 

consulate. Article 23 of the Vienna convention of 1963, goes much further than this accepted practice, 

permitting a receiving state at any time to notify the sending state that a consular officer is not persona 

grata, or that any other member of the consular staff is not acceptable. 

Since consulars have no representative character, International law does not concern itself with 

their various grades. Hence the questions of rank and precedence which have been raised with respect 

to public ministers do not concern consuls. As a matter of domestic administration, however, most large 

states divide heads of consular posts into four classes : 

(a) Consul-general (having supervision over a large area) 

(b) Consuls 

(c) Vice-Consuls 

(d) Consular agents. Generally speaking, they take precedence according to the date of grant 

of the exequatur. 

Rights and Privileges of Consuls 

The long established privileges and immunities conceded by states to foreign diplomatic agents 

are not enjoyed by consuls in like degree, there being no representative character attached to their 

persons. Consuls seldom have direct communication with the Government of the State in which they 

are stationed except where their authority extends over the whole area of that state, or where there is 

no diplomatic mission of their country in the state. More usually such communication will be made 

through an intermediate channel, for example, the diplomatic envoy of the state by which they are 

appointed. The procedure is governed by any applicable treaty, or by the municipal law and usages of 

the receiving state. (See Article 38 of the Vienna Convention of .1963). 
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“Consuls do not like diplomatic envoys, enjoy complete immunity from local jurisdiction. 

Commonly, special privileges and exemption are granted to them under bilateral treaty, and these may 

include immunity from process in the territorial courts. Apart from this, it is acknowledged that as to acts 

performed in their official capacity and falling within the functions of consular officers and international 

law, they are not subject to local proceedings unless their Government assents, to the proceedings 

being taken.”16 

According to Starke, “a great number of privileges have attached themselves to the Consular 

office. In the absence of such privileges, consuls would not be able properly to fulfil their duties and 

functions, and accordingly as a matter of convenience they have become generally recognised by all 

states. Examples of such privileges are the consuls’ exemption from service on juries, his right of safe 

conduct, the right of free communication with nationals of the sending state, the inviolability of his 

official papers and archives17 and his right if accused of a crime to be released on bail or kept under 

suveillance until his exequatur is withdrawn or another consul appointed in his place. Certain states 

also grant consuls a limited exemption from taxation and customs dues.” 

In general, however the privileges of consuls under customary international law are less settled 

and concrete than those of diplomatic envoys, although in Vienna Convention of April 24, 1963, 

referred to, andit, it was sought to extend to consuls mutates mutandis, the majority of the rights, 

privileges and immunities applying under the Vienna Convention on Diplomatic Relations of April 18, 

1961, subject to adjustment in the case of honorary consuls. In that connection, it is significant that in 

recent years both Great Britain18 and the United States have negotiated standard consular conventions 

or Treaties with various states in order that the rights and privileges of consuls may be defined with 

more certainty and placed on as wide and secure a basis as possible. 

The modern trend of states is to combine their diplomatic and consular service and it has 

frequently occurred to find representatives of states occupying, interchangeably or concurrently19, 

diplomatic and consular posts. Under the impact of this tendency, the present differences between 

diplomatic and consular privileges may gradually be narrowed. 

States may also appoint for various purposes agents or consuls, other than regularly accredited 

diplomatic envoys or consuls. These may be of permanent character, for example, Trade 

Commissioners (independent representative, unlike the commercial attaches of diplomatic mission) and 

officers Independent Information Services, or temporary representatives, sent to negotiate on or 

discuss technical matters such as postal, railways and shipping matters. There are no special rules of 

international law with respect to such agents. Their rights and privileges may be the subject of special 

general agreement, or simply be a matter of courtesy. Normally they are treated with consideration of 

receiving states.20 

Functions of Consuls 

“While the various functions of consuls are primarily determined by the Municipal Law of the 

state appointing them the exercise of many of their functions encroaches upon the jurisdiction of the 

local govt. and to that extent requires its consent. This consent is regularly given in the form of consular 

treaties or conventions which specify the rights consuls are to enjoy and the functions they are to 

perform in the two countries respectively. The more important of these mutually recognised functions, 

now so generally provided for as to have become part of customary international law21, relate to the 

merchant marine of the consul’s home state and to the settlement of the estates of the deceased 

person. A typical consular convention, such as that between the United States and Sweden of June, 

1910,22 provides that the respective consuls shall have exclusive charge of the internal order of the 
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merchant vessels of their nation and shall alone take cognizance of differences which may arise 

between captains and their crews except in cases where the differences are of a nature to disturb the 

peace of the port. They shall also have authority to arrest deserters from the vessels of their nation, 

shall settle damages suffered at sea by such vessel and shall superintend proceedings related to the 

salvage of vessels. 

The notarial powers of consuls consist in receiving the dispositions of the captains and crews of 

vessels of their own country and in authenticating deeds and testamentary dispositions of their 

countrymen. They may also appear personally on behalf of the absent heirs or creditors of deceased 

nationals of their own state. In addition to these functions, expressly stipulated in treaties, consuls are 

intimated with various duties relating to the commerce of their country with the foreign states, such as 

the legalising of ship’s papers, the inspection of invoices, and the collection of information regarding 

conditions of trade and industry as well as with the protection of citizens of their home country, when in 

distress. For the latter duties however, no special authorisation of the foreign state is required and they 

are governed by domestic laws only.”23 

Summary 

Since olden days when international law did not exist in a developed form, the practice of 
diplomatic intercourse among nations was not unknown. Ancient China, India and Egypt showed 
respect both for the person of ambassadors and for their office. Likewise Greeks and Romans even in 
the absence of permanent embassies did recognize the right to receive and send ambassadors. After 
the Roman Empire, ambassadors acquired the status of personal messengers of Princes rather than 
the formal representatives of states. But embassies assumed a more formal character in the fourteenth 
century with the independent Italian states. With while permanent inter representation of states in the 
form of resident embassies began in the 15th century, on elaborate code of diplomatic procedure was 
built up within next two centuries. The law with regard to the representative character of the head of the 
state and of various subordinate officers involved in the administration of foreign affairs of the states 
has undergone changes and is still in a state transition. The right or the competence of sending and 
receiving diplomatic envoys is known as the right or competence of legation. This competence belongs 
mainly to full sovereign states as other states posses it subject to certain conditions. 

Almost all states today are represented in the territory of foreign states by diplomatic envoys 
and their staff. Diplomatic envoys protect the person property and interests of such subjects of their 
home states as are written the boundaries of the states to which they are accredited. Diplomatic envoys 
enjoy exemption from local, civil and criminal jurisdiction, subject to a few restrictions. Articles 20 to 41 
of the Vienna Convention deal with rights, privileges and immunities of diplomatic envoys in detail. It is 
universally recognized that they must not interfere with the internal political life of state to which they 
are accredited. Similarly a diplomatic mission may come to an end for various reasons. Consuls are 
distinct from envoys in function and legal status. Unlike diplomatic envoys, they do not enjoy complete 
immunity from local jurisdiction. Commonly, they are granted special rights under bilateral treaty. The 
privileges of consuls under customary international law are less settled than those of diplomatic envoys. 
Of late states tend to combine their diplomatic and consular services. This may gradually narrow down 
the present differences between diplomatic and consular privileges. Both diplomatic envoys and 
consuls are agents of the state they belong to. 
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Model Questions 

Objectives 

After going through this lesson you shall be in a position to 

 comprehend as to what is meant by Treaties in international law; the binding force behind 

treaties; the Vienna Convention on Treaties and the classification of Treaties. 

 analyze the difference among invalid Treaties, voidance of treadies and termination of treaties. 

Introduction 

Treaties represent an important source of International law. They have always played an 

important role in regulating the relations of the states in modem times. Interational treaties occupy a 

significant position in the field of international law as the legislation occupies in the municipal law. 

Definitions and Meaning 

In the opinion of Oppenheim “International treatiel are agreements, of a contractual character, 

between states or prganisation of states, creating legal rights and obligatviis between the Parties.” 
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According to Prof. Schwarzenberger, “Treaties are agreements between subjects of international law 

creating a binding obligation in the international law.” In the view of Starke, “In nearly all the cases the 

object of the treaty is to impose binding obligations on the states who are parties to it.” The term “treaty” 

has also been defined in the Vienna Convention on the Law of Treaties, 1969. Article 2(1) (a) if the 

Convention defines treaties as “an international agreement concluded between states in written form 

and governed by international law”. This definition can be criticized on the ground that it does include 

international organisation. The definition given by Prof. Schwarzenberger is much better and more 

exhaustive. 

In 1982 the International Commission has adopted draft article on a Convention on the Law of 

Treaties between states and international organisations. . 

In 1982, the General Assembly requested the Secretary General to submit a report. Later on the 

General Assembly decided that an international convention should be concluded on the basis of draft 

articles adopted by the international commission. 

The So-called Law Making Treaties 

Attempts at classification of the different kinds of treaties are of limited usefulness. But there is 

one distinction to be made which, through theoretically faulty, is of practical importance, and according 

to which the whole body of treaties is to be divided into two classes. In one class are treaties concluded 

for the purpose of laying down general rules of conduct among considerable number of states. Treaties 

of this kind may be termed a Law-making treaties. Into the other class fall treaties concluded for any 

other purpose. In a sense the distinction between law making and other treaties is merely one of 

convenience. In principle, all treaties are law making in as much as they law down rules of conduct 

which the parties are bound to observe as law. However, in addition to the fact that some treaties on 

account of the large number of the parties thereto acquire the complexion of legislative instruments, 

judicial practice has tended to recognise a type of treaty which although contractrual in origin and 

character, possesses an existence independent of and transcending the parties to the treaty. Thus in 

the case concerning the status of South-West Africa the International Court of Justice held that the 

provisions of the Mandate for South-West Africa which was in the nature of treaty between the Council 

of the League of Nations and South Africa were not decisively affected by the fact that the League had 

ceased to exist. 

‘The International rules regulating the mandate constituted an international status for the 

territory recognised by all the members of the League of Nations, including the Union of the South 

Africa.’ Similarly, in the Reparation for injuries case, the Court held that .the provisions of the U.N. 

charter invested the United Nations with an international status-an international personality-with an 

effect transcending the group of states comprising the membership of the United Nations. 

Binding Force of Treaties 

The question why International treaties have binding force always was, and still, is much 

disputed Many writers find the binding force of treaties in the law of Nature; others in religious and 

moral principles; others again in the self-restraint exerci by a state in becoming a party to a treaty. 

Some assert that it is the will of contracting parties which gives binding force to their treaties. The 

correct answer is probably that treaties are legally binding, because there exists a customary rule of 

International Law that treaties are binding. The binding effect of that rule rests in the last resort on the 

fundamental assumption, which is neither consensual nor necessarily be legal, of the objectively 

binding force of International Law. This assumption is frequently expressed by the form of principle 

pacta sunt servanda. “The norm pacta sunt servanda which constituted since times immemorial the 
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Self Assessment Questions (complete the statement) 

1. Treaties represent ---------------- --. 

 
 

 
2. Vienna Convention on the Law of Treaties, 1969, 

axiom postulate and categorical imperative of the science of international law and thus has very rarely 

been denied on principle is undoubtedly a positive norm of internatinal law.” Few rules for the ordinary 

society have such a deep moral and retigous influence as the principle of sancity of contract; pacta sunt 

servanda.” The principle of sanctity of contracts is an essential condition of life of any social community. 

In its advisory opinion in 1922 on the designation of workers delegates to the International Labour 

Conference, the Permanent Court of International Court of Justice emphasized that the contractual 

obtigaton was not as merely “moral obligaton”. but was “an obligation” by which, in law, the parties are 

bound to one another.” Later on the International Court of Justice in its advisory opinion of 1951 on the 

Reservation to the Genocide Convention stated that, “None of the contracting parties is entitled to 

frustrate or impair by means of unilateral decisions or particular agreements, the object and raison de 

etre of the Convention.” 

Thus “perhaps the most fundamental principle of international law and rarely the basic principle 

of treaties is pacta sunt servanda the pnncipe of pacta sunt servanda has also been incorporated in the 

Vienna Conv& on the law of Treaties 1969. Preamble of the Vienna Convention notes that the principle 

of pacta sunt servanda rule is universally recognised. Article 26 of the said Convention provides that 

every’treaty in force is binding upon the parties to it and must be performed by them in good faith. But it 

must be admitted that pacta sunt servanda is not an absolute principle for it fails to explain the binding 

force of customary hiles of international law. 

 
Vienna Convention on the Law of TreatIes, 1969 

In view of the significance of the Law of Treaties, the International Law Commission decided in 

1945 to attempt its codification in Draft Convention on the Law of Treaties. The Commission completed 

its work in 1966. On 23rd May, 1969, the United Nations Conference on the Law of Treaties adopted 

the Vienna Convention on the Law of Treaties. Forty-four States have so far expressed their consent to 

be bound by the conventions. Article 84 of the Convention provided that the Convention shall enter into 

force on the thirtieth day following the deposit of the thirty- fifth instrument of ratification or accession; 

This requirement was fulfilled on 27th January, 1980 and consequently the Convention is in force since 

then: 

Classification of Treaties 

Treaties have been divided into various classes by different writers. According to Calvo, treaties 

may be classified with reference to their form, nature, effect and object As regards form, treaties may 

be permanent or as transitory. As regards nature, they may be personal or real. As regards effect, the 

same may be equal or unequal and simple or conditional. As regards object, it may create an 

alliance,give a guarantee, neutrailse a state etc. 
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MC Nair has classified the treaties under the following categories: 

(1) Treaties having the character of conveyances; (2) Treaty Contracts; (3) Law-making treaties; 

and (4) other treaties such as, the treaty of Universal Postal Union. But Prof. Oppenheim has classified 

treaties Into two catigories: 

(i)      Law-making treaties; and (ii) the Treaties for their purposes. 

Treaties may be classified according to their object. The suggested classification of treaties here 

is as  
(i) Political- including treaties of Peace, Boundary, Alliance. Recognition, Neutralisation, 

Guarantee, or Submission of a special controversy or Arbitration. 

(ii) Commercial - Including Treaties of Navigation, Treaties as to Fisheries and Consular 

Conventions. 

(iii) Social – For example, Unions for promoting the general convenience of Nations 

(Administrative Inter national Law”), such as the 20LL verein; The Latin Mohetary Union 

(1865); and wider unions (with bureaux) for international systems of Weights and 

Measures (1875); for postage (1874) for Telegraph (1865); for Customs, Tariffs and 

Communication (1890) and many others. 

(iv) Relating to Civil Justice: Such are conventions concerning Copyright (1886); Patents 

and Trade Marks (1880); and the Hague Conventions on the conflict of Laws. 

(v) Relating to Criminal Justice: such as Treaties as to Extradition and asto Fugitive 

Seamen. 

(vii) Promulgating written rules of International Law upon topics previously governed, if at all 

only by written custom. ‘Some such treaties have been as to the peaceful settlement of 

international disputes or as to conduct of warfare. 

Treaties may also be classified into three categories on the basis of the parties becoming 

members to treaties. They are as follows : 

(1) BIlateral Treaties: Bilateral treaties are described as those treaties in which 

participation and rights and obligations arising from, the treaty is limited only to two parties. Many 

bilateral treaties bear the close analogy to the private law contract and therefore, they are sometimes 

referred to as treaty-contract. 

(2) Plurllateral Treaties: Those treaties where the participation is open to a restricted 

number of States are described as plurilateral treaties. The minimum number of parties in such treaties 

should be more than two. The purpose of the conclusion of the prurilateral treaties differes from treaty 

to treaty. For example, it may be either to maintain peace and security, within a specific region or to 

promote and develop commerce amongst the participating members or to create similar other rights 

and obligations, the burden and benefits of which are created in favour of only a group of states. The 

regional arrangements as envisaged under Article 52 of the United Nations are included under this 

categ Dry. The European Coal and Steel Community Organisation of the Petroleum Exporting 

Countries (OPEC), North Alantic Treaty Organisation (NATO), League of Arab States are some of the 

example of plurilateral treaties. 

(3) Multi-lateral treaties: Multilateral treaties are those which are open to participation for 

all the states without restriction or to a considerable number of parties. They lay down general norms of 

international law, or to deal in a general manner with matters of general concern to other states as well 

as to the parties to the treaties. The Vienna Convention has classfled all the treaties into 
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bilateraltreaties and multilateral treaties. Plurilateral treaties do not find place in the Convention. They 

have been included in the category of multilateral treaty. 

Parties Competent to make a Treaty 

A State possesses the treaty-making power only so far as it is sovereign. States which are not 

fully sovereign can become parties only to such treaties as they are competent to conclude. It is 

impossible to lay down a hard and fast rule defining the competence of all not-full sovereign states. 

Every thing depends upon the special case. Thus the constitution of Federal States comprise provision 

with regard to the competence, if any, of the member-states to conclude international treatIes among 

themselves as well as with foreign states. Articles 7 and 9 of the constitution of Switzerland confer 

thatthe Swiss members-states are competent to conclude non-political treaties amongst them selves, 

and, further, such treaties with foreign states as concern matters of police, of local traffic, and of state 

econo mies. Similarly, protected states may conclude treaties if so authorised by the protecting state or 

the treaty of establishing the protectorate. 

Apart from the states, international organisations also possess capacity to make a treaty. Thus 

the United Nations and its specialised agencies ôan make treaties in order to exercise their functions. 

The United Nations has concluded many agreements with States which are members and with non- 

member states. However, treaties concluded by international organisation do not come within the scope 

of the Vienna Convention. Such treaties are governed in accordance with a separate convention which 

has been adopted in 1986. 

Mutual Consent of the Contracting Parties 

Since a treaty is an agreement, there should be an accord of will between the contracting 

parties manifested by signs, spoken or written words. There must be mutual consent of the parties. 

Mere proposal made by one party and not accepted by the other are not binding upon the proposer. 

Duress does not invalidate consent as it does in private law of contract. There must further be capacity 

on both sides and the object must be legal. 

Formation of Treaties 

International Law does not presôribe any specific form for the conclusion of a treaty. The parties 

are free to agree upon the language or languages in which the treaty is expressed, and upon which (if 

any) of them is to be regarded as authentic or as prevaling in case of dispute. In the Temple of Preach 

Case (preliminary objec tions) The International Court of Justice stated that where - as is generally the 

case in international law, which places principal emphasis on the intentiofl of. the parties, the law 

prescribed no particular form, parties are free to choose what form they please provided their intention 

clearly results from it.” As such, there exists no precise procedure or standard in this regard. 

Many steps are necessary to conclude treaties and to bring them into force. The main steps are: 

1. Accredlting of persons on behalf of Contracting Parties: States authorise some 

representatives to represent them for negotiations adoption and signature etc. of a treaty. A formal 

instrument is given to the representative for that purpose. The instrument may be given by the head of 

the state or the minister of foreign affairs. This instrument is called Full Powers. The representatives of 

the various states are required to show their Full Power to each other. 

2. Negàtiatlon and adoption: The accredited persons of contracting parties enter into 

negotiations for the adoption of the treaty. After the matters are settled, the treaty is settled. 

3. Signatures: When the stage of negotiation is finished the representatives of the states 

put thJr signa tures on the treaty to prove that they have agreed to the text of the treaty. Sometimes a 
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treaty is signed by the Head of the State. Thus the Treaty of Versaifles of 1919 was signed by 

President Wilson of America himself. The Munich Agreement of September 1938 was signed by Prime 

Ministers of France and great Britain. The Simla Agreement 1972, was signed by Z.A. Bhuttô, President 

of Pakistan and Smt. Indira Gandhi P.M. of Inida. 

4. Ratification: Ratification is a very important step In the formation of a treaty. By 

ratification we mean that the head of the state or state government by conforming tothe provisions of 

the constitution confirms or approves the signatures made by their authorised representatives on the 

treaty. The state parties become bound by the treaty after ratification. 

5. Accesion or Adhesion: The practice of States shows that those states which have not 

signed the treaties may also accept it later on. This is called accession. A treaty becomes a law only 

after it has been ratified by the prescribed number of state parties. Even after the prescribed number of 

state parties have signed, the other states may also accept or adhere to that treaty. This is called 

adhesion. 

6. Entry into force: A treaty enters into force in accordance with the provisions of a treaty. 

Article 24 of the Vienna Convention provides that a treaty enters into force in such manner and upon 

such date as it may provide or as the negotiation states may agree. If no provision is made in a treaty to 

this effect, it enters into force as soon as consent to be bound by the treaty has been established for all 

the negotiating states: Normally, bilateral treatie enter into force when both the contracting parties have 

exchanged their documents of ratification.’ In those treaties where ratification by the parties is not 

required, a treaty comes into force after the signature on behalf of all the parties, and the exchange or 

deposit of signed copies. The rule applies to plurilateral treaties also.’ Multilateral treaties enter into 

force from the date when the prescribed number of ratification or accession has been made. Some 

treaties provide that a treaty shall enter into force after a lapse of certain period from the date of receipt 

of the prescribed number of ratification or accession. For instance, the Vienna Convention provides 

under Article 84(l) that the Con vention shall enter into force on the thirtieth day following the date of 

receipt of the thirty-fifth instrument of ratification or accession. A treaty may also enter into force 

provisionally. The Vienna Convention under Article 25 lays down that “A treaty or a part of a treaty is 

applied provisionally pending its entry into force if (a) the treaty itself so provides; or (b) the negotiating 

states have in some other manner so agreed.” But the provisional application of a treaty or a part of a 

treaty with respect to the state shall be terminated if the state notifies the other states of its intention not 

to become a party to the treaty. 

7. Registration and Publication: After a treaty comes into force, it is required to be 

registered with the Secretary-General of the United Nations Article 102 of the United Nations Charter 

provides that the registration and publication of every international treaty entered into by the members 

is essential. It is made clear in the Article that if an international treaty or agreement is not registered, it 

cannot be invoked before any organ of the United Nations. Thus international treaties or agreement 

should be got registered and published otherwise it will not come into force or become invalid, lnfact 

Art. 102 means that if treaty is not registered in the United Nations, it can not be invoked before any 

organ of the United Nations. ‘The object of Article 102 was to prevent the practice of secret agreement 

between states, and to make it possible for the people of democratic states to repudiate such treaties 

when.publicity disclosed. 

8. Application and enforcement: The last step of the formation of treaty is its application 

and enforce ment. After a treaty is ratified, published and registered, it is applied enforced. 

Reservation 
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Another notable point in relation to the consent is that a state may give its consent to be bound 

by a treaty. Yet it may accept a treaty in part. When a state accepts a part of a treaty and thereby 

excludes the legal effect of certain provisions of the treaty in its application, it is known that a state has 

accepted a treaty with reservation. Under Article 2(1) (d), the Vienna Convention defines the terms 

reservations as a unilateral statement, however pharséd or named, made by. a state, when signtng, 

ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the 

legal effe of certain provisions of the treaty in their application to the state. Thus, a state may accept a 

treaty subject to certain conditions unless the reservation is prohibited by the treaty. 

A state is free by virtue of having sovereignty to formulate such reservations as it thinks fit. But a 

reservation formulated by  one state shall be deemed effective only when it has assented to by 

contracting parties. Thus in cases of bilateral treaties if a party does not accept the reservation, the 

treaty is regarded to have terminated. Reservation in such oases amounts to a new proposal which 

must be accepted by the other state before a treaty comes into effect. In case it is not accepted, 

thetreaty comes to end. In case of multilateral treaties, if a reservation is made by a state, the treaty 

itself shall not come to end. But the treaty shall be applicable to the state making reservations subject 

to those conditions and restrictions which are made by it by way of reservations. 

The effect of the reservation is laid down under Article 21 of the Vienna Convention. Article 21(l) 

(a) states that the effect of a reservation that is established with regard to another party is to modify “for 

the reserving state in its relations with that other party the provisions of the treaty to which the 

reservation relates to the extent of the reservations. The second part of pare 1 of Article 21(i) (b) sets 

out the rule of the reciprocity of reservations. A. reservation established with regard to another party 

modifies those provisions to the same extent for that other party in its relations with the reserving state. 

Article 21(2) clearly lays down that the legal relationship between other non- reserving parties is not 

effeâted The reservation accordingly creates legal rights and obligations different from those arising 

from the original treaty between the reserving state and accepting state. 

A reservation made by any part to a treaty may be withdrawn by it at any time in accordance 

with Article 22 of the Vienna Convention. The consent of a state which has accepted the reservation is 

not required for its withdrawl. Withdrawl of a reservation becomes operative.in relation to another state 

only when notice of it has been received by that state. 

Third Parties: Ordinarily, a treaty concerns the contracting parties alone. Neither righis nor duties arise 

under a treaty for third states which are not parties to the treaty. However, in some cases, such treaties 

have effect upon third states as well. A treaty may Impose obligation on a state which is not a part to a 

treaty as it accepts the obligation in writing. 

Article 35 of the Vienna Convention lays down that if an obligation is imposed for a third state 

from a provision of a treaty the third state may expressly accept the obligation in writing. By accepting 

the obligation, the third state is deemed to have considered itself bound by the provision of the treaty. 

Similarly, if a right is given to a third state from the provision of a treaty, the third state, may give 

its assent thereto according to Article 36 of the Vienna Convention. The assent of the third state shall 

be presumed so long the contrary is not indicated. 

A treaty may be binding to a third state even if it has not accepted in writing the obligations 

provided in a treaty. If a treaty creates customary rule of International Law in accordance with the 

provision of Article 38 of the Vienna Convention. Perhaps because of this rule, the Charter of the United 

Nations is binding to non-members of the United Nations when it lays down under Article 2 para 6 that 

organization shall ensure that states which are not members of the United Nations act in acco with 
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these principles so far as may be necessary for the maintenance of. international peace and security. 

The maintenance of international peace and security is a customary rule of interna tional law and the 

obligations not to endanger international peace and security shall be binding upon third states which 

are not parties to the United Nations. If they fail to accept this obligation, the United Nations may take 

action against a non-member under chapter VII of the charter 14. Further, International Court of Justice 

in Reservation to Genocide Convention casa.observed that to respect obligations arising from a treaty 

of humanitarian character is also a customary rule of International Law, and therefore are binding on 

those states which are not members to such treaties. Thus, if a treaty declares a customary rule of 

International Law, it may be applied to non-parties as well. The Geneva Convention of 1949, the 

Geneva Convention on the High Seas of 1958 and other similar treaties are binding on non-parties as 

well because they declared the customary rule of intçmational law. However, in wake of the recent 

development of international law, it is necessary to lay down as to what precisely constitutes the 

customary interna tional law. 

Invalid Treaties 

A teaty concluded by the parties may on various ground subsequently be invalidated. The 

Vienna Convention lists in Articles 46-53, various grounds of invalidity which are follows: 

1. Lack of Proper Authority of Representative : Article 47 of théVienna Convention lays down 

that if the authority of a representative has been given subject to a specific restriction, his omission to 

observe these restrictions may make the treaty invalid, if the restrictions are modified to the other 

negotiating states. 

2. Error: A treaty may be invalidated if there is an error in the treaty in accordance with Article 

48 of the Vienna Convention. A state may invoke an error in a treaty as invalidity if the error relates to a 

fact or situation which was assumed by that state to exist at the time when the treaty was concluded,, 

and formed an essential basis of its consent to be bound by the treaty. For instance, if a boundary 

treaty is concluded on the basis of an incorrect map, it may become invalId subsequently as the error is 

factual. 

3. Fraud: Article 49 of the Vienna ConventionIays down that if astatehas been induced to 

conclude a treaty by fraud committed by another party, the treaty becomes invalid. 

4. IntimidatIon or Coercion: If a treaty has been concluded by intimidation or coercion or by 

terrorising the negotiator, it is binding at all. There are similar provisions in ordinary law of contract 

(Article 51 of Vienna Conven tion). 

5. Corruption of the Representative: Article 50 of the Vienna Convention stipulates that a 

treaty becomes Invalid If the consent of a state has been obtained through the corruption of its 

representative directly or indirectly by another party. 

6. Coercion of a State: Article 52 of the Vienna Convention lays down that a treaty shall 

become invalid if its conclusion has been procured by the threat or use of force in violation of the 

principles of the intemation law embodied in the charter of the United Nations. . 

7. Jus Cognes: Article 53 of the Vienna Convention states that a treaty shall be invalid if it is in 

conflict with the general principles of International Law. 

Void Treaties 

A treaty may become void on account of many factors. If a treaty has been entered into 

between two states and one of them disappears, the treaty becomes void. Some of these treaties 
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devolve upon the successor but many. do not. Political treaties of alliance, gurantee, neutrality, etc. 

become void when one state is extinguished if after the conclusion of a treaty, the same becomes 

impossible of performance, it becomes void. If three states enter into a treaty of alliance and later on 

war breaks out between two of them, the treaty becomes void. In such circumstances. It is not possible 

for the third party to execute the treaty and thus the same becomes void. 

A treaty whose purpose is realised otherwise than by fulfillment becomes void. A treaty 

concluded by two states for the purpose of introducing a third state to undertake certain obligations 

become void if the third state undertakes the same obligations of its own accord prior to the two 

contracting state approaching it. 

Termination of Treaties 

The term termination in a strict sense should be used in those cases where a treaty comes to an 

end and not in those cases where a party withdraws from a treaty. However, in a broader sense 

termination covers both the cases because in the case of bilateral treaty, it comes to an end and in a 

multilateral treatyit comes to an end with regard to one party. The term termination as used in the 

Vienna Convention covers both the cases. Section 3 of part V of the Convention lays down the different 

ways by which a treaty comes to end which are as follows: 

(1) A treaty may come to end at any time by the consent of all the parties after consultation 

with the other contracting states. 

(2) Many treaties are concluded for a certain period of years or until a particular date or 

event. In such cases the treaty comes to an end automatically upon the expiry of the period or the 

passing of the date or the occurrence of the events prescribed in the treaty. However in those treaties 

where such an expression is not laid down, a party may terminate the treaty by denunciations. Some 

treaties provide for the denunciation, therefore denunciation takes place in accordance with the treaty. 

In those treaties where denunciation is not provided; a treaty may denunciate in accordance with Article 

56 of the Vienna Convention which lays down that if a treaty does not provide for termination and which 

does not provide for denunciation or withdrawl, it can not be denounced unless the parties intend to 

admit the possibility or denunciation or withdrawal or it is impleid by the nature of the treaty Para 2 of 

Article 56 lays down that a party to the treaty shall give not less than twelve months notice of its 

intention to denounce or withdrawl from the treaty. 

(3) Article 59(1) of the Vienna Convention lays down that a treaty shall be considered as 

terminated if all the parties to it conclude a later treaty relating to the same subject matter. An earlier 

treaty shall be considered as terminated if it appears from the subsequent treaty that the parties 

intended that the matter should be governed by the subsequent treaty. The parties may intend to 

supplement the eadier treaty or to revise it or they may intend that the subsequent treaty should replace 

it completely. Vienna Convention under Article 59(i) (b) also provides that a treaty shall be considered 

as terminated if the provisions of the later treaty are so incompatiable with those of the earlier one that 

the two treaties are not capable of being applied at same time. 

(4) A treaty may be terminated by reason of events or developments ocurring outside the 

treaty subsequent to the conclusion, if the events or development make the performance of the treaty 

impossible. The permanent destruction or disappearance of a party is a ground for the automatic 

dissolution of a treaty in case succession does not take place. Further a treaty is terminated where a 

treaty provided for a Joint Project on a island which subsequently disappears. Artical 61 of the Vienna 

Convention provided for termination of the treaty on the ground of impossiblity of performance. 
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(5) A treaty may be terminated in confomity with the provisions of the treaty. For Instance, If 

a treaty has been concluded for a fixed period it comes to an end after the expiry of that period 

(6) Article 60 of the Vienna Convention provides that a material breach of bilateral treaty by 

one of the parties entitle the other to invoke the breach as a ground for terminating the treaty. The term 

material breach is defined under Article 60 Para 3 of the cnvention as repudiation of the treaty not 

sanctioned by the convention or the violation of a provision e to the accomplishment of the object or 

purpose of the treaty. 

(7) A treaty may be terminated if a new peremptpry norm or general International Law has 

emerged and the existing treaty is in conflict with that norm. 

Amendment or Revision of Treaties 

The subject of amendmant or revision of treaties can be discussed under two head viz, bilateral 

and multilat eral treaties. As regards bilateral treaties. Artical 39 of the Vienna Convention on the law of 

the treaties provides that a treaty may be amended by agreemant between the parties. In the case of 

revision of the treaties which create rights for the third party, Artical 36 of the Convention provided thus: 

A right arises for third state fràm a provision of a treaty., if the parties to the treaty intend the provision 

to accord that right either to the third state or to a group of states to which it belongs or to all states and 

the third state assent thereto. lts assent shall be presumed so long as the country is not indicated 

unless the treaty otherwise provides.” Article 40 of the Convention deals with multilateral treaties. 

According to it, any proposal to amend a multilateral treaty as between all the parties must be notified, 

to all the contracting states each one of which shall have the right to take part in the decision as to the 

action to be taken in regard to such proposal and the negotiation and conclusion of any agreement for 

the amendments of the treaty. Every state entitled to be a party to the treaty shall also be entitled to 

become a party to the treaty as amended. The amending agreement does not bind any state already a 

party to the treaty, which does not become a party to the amending agreement, shall be considered as 

a party to the treaty after the entry into force of the amending agree ment shall be considered as a party 

to the treaty as amended and be considered as a party to the unamended treaty in relation to any party 

to the treaty not bound by the amending agreement. Article 41 deals with the amendment of multilateral 

treaties between same parties only. According to it, two or more parties to multilateral treaties may 

conclude an agreement to modify the treaty as between themselves if the possibility of such a 

modification is pro vided for by the treaty, or the modification in question is not prohibited by the treaty 

and does not affect the enjoyment by other parties of their rights under a treaty, or the performance of 

the obligation and also does not relate to a provision, derogation from which is incompatible with the 

effective execution of the object and purpose of the treaty as a whole. It is the duty of the parties to 

notify their intention to conclude the agreement and modification to the treaty for which it provide3. 

Article 108 of the Charter of the United Nations allows amendments to the Charter which shall be 

binding on all members of the United Nations when they have been adopted by a vote of two thirds of 

the members of the General Assembly and ratified by two-thirds of the members of the United Nations, 

including all the permanent members of the Security Council.. . 

Means of Securing Performance of Treaties 

Among the means to secure the performance of treaties in addition to the now obsolete 

recourse to oaths and hostages are charges, occupation of territory, guarantee, and all the various 

means of enforcement by International action. 

Oaths are very old means of securing the means of performance of the treaties, which were 

constantly made use of not only in antiquity and the Middle Ages, but also in modern times. For the 
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16th and 17th centuries, all important’treaties were still secured by oaths. During the 18th century, 

however, the custom gradually died out, the last example being the treating of alliance between France 

and Switzerland in 1777, which was solemnly confirmed by the oaths of both parties in the Cathedral at 

Solo thurh. 

“Hostages are’ as old as means of securing treaties as oaths, but they have likewise, for 

ordinary purposes, at least, become obsolete, because they have practically no value at all. The last 

case of a treaty secured by hostages was the Peace of Aix-La-Chapelle in 1748, in which hostages 

were stipulated to be sent by England to France for the purpose of securing the restitution of Cape 

Breton Island to the latter. The hostages sent were Lord Sussex and Lord Cathcart, who remained in 

France until July 17461”16. 

Another method of securing the performance of treaties is to pledge movable property. It is 

stated that on one occasion Poland pledged her crown Jewels to Prussia. However, such a system has 

practically disappeared although it might on occasion be revived. 

The practice Was of creating a charge on the assets of a state or the revenues of the state 

exists even in modem times. There was such stipulation in theTreaty of Versailles of 1919 between 

Germany and all Allied Powers. Under the Dawes Agreement of 1924, there was a similar treaty 

between the German government and the Reparation Commission. 

Sometimes, the terr tory of a ètate is occupied with a view to force the other state to fulfil its 

obligations under the treaty. The treaty of Versailles of 1919 provided that the Allied Powers were to 

occupy certain ports of Germany for certain periods with a view to force Germany to fulfil her 

obligations under the Treaty. When France was defeated in 1871, the Germany armies were allowed to 

occupy certain parts of France till the war indemnity was paid. Sometimes it so happens that a treaty 

between two or more states is guaranteed by a third state. Thus, the Locaro Treaties of 1925 were 

guaranteed by Great Britain. The Minority Treaties concluded in 1919 and thereafter were to be under 

the guarantee of League of Nations. 

Reference should also be made to: (i) the economic and other sanctions contained in Articule 

16 of the Convenant of the League and various comprehensive measures of enforcement which:form 

the subject matter of Chapter VII of the Charter of the United Nations (ii) the ‘measures of an economic 

character which members of the International Labour Organisation are. authorised to take against a 

member which makes default in the obligations under Labour Conventions binding upon it; (ii) The 

embargo upon imports in relation to a country which has exceeded the estimate of dangerous drugs to 

be exported to it in accordance with ‘provisions of Article 14 of the Convention of 1931 for Limiting the 

Manufacture and Regulating the Distribution of Narcotic drugs; (iv) the somewhat limited, sanctions of 

chapter VIII of the Havana’ Charter of the International Trade Organisation of 1948, the effect of which 

is to release members from all or some of the obligations towards the member who has acted the 

Violation of the Charter18. (v) the (expulsion) from or suspension of membership of various international 

organisations, a measure which often involves deprivation of rights under the treaty in question; (vi) 

sanctions of varying Character, which may be imposed by the High Authority of the European Coal and 

Steel Community both upon states and upon individual enterprises. 

Summary 

Treaties constitute an important source ‘of International Law and have also been recognized as 

such by the United Nations character. The coming into force of the Vienna convention on aw of Treaties 

1969 In 1980 proves the significance of treaties in International law. The principle known as pact a sunt 
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servanda explains that the binding force of treaties is due to the assumption that agreements between 

and among states have to be respected. Different writers have classified treaties into various 

categories. ‘Both states and non states entities like the international organisations are competent to 

enter into treaties. But the treaties of the latter variety are not governed by the Vienna Convention. 

There are many steps that are involved in information of treaties. Likewise there exist numerous 

grounds that may invalidate treaties. There can be reservation to Treaties as state may accept them 

partially only. Ordinarily a treaty concerns only the contracting parties but it may affect the third party if 

it accept the obligation in writing and also if a treaty’ creates customary rule of international law. 

Treaties are subject to modifications also if contracting parties happen to decide so. Performance of the 

treaties is secured both by conventional means such as oaths and hostages etc. and also by various 

means of enforcement of international action. 
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Model Questions 

1. How do you classify Treaties? 

2. What is the binding force behind Treaties? 

Answers to Self Assessment Questions 

1. An important source of public international law. 

2. Is significant for codification of the law of treaties. 
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